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Introduction

A.

Smart Growth

465

On June 14, 2000, Pennsylvania enacted' amendments to the

Municipalities Planning Code 2 ("MPC") reflecting a growing
concern that existing land use laws are doing nothing to combat
urban sprawl. While most of the impetus for the legislation came

from people who secretly preferred the countryside to remain
totally unspoiled, they were cleaver enough to enlist under the

banner of encouraging "smart growth." Smart growth is the darling
of politicians because it is nearly a meaningless phrase with which
diametrically opposed interests can readily identify. It brings
together under one roof those to whom the phrase means growth
somewhere other than where they are living as well as those who

make a living by building homes. The new Pennsylvania legislation
bears the marks of a compromise between these two groups.

Its

major purpose is to blunt the thrust of the definitive relief (or site
specific relief) power of the courts, which took years to develop in
Pennsylvania The power, Which has been questioned in other
jurisdictions,4 allows the Pennsylvania courts, after finding a zoning
ordinance invalid, to order the approval of the developer's plans

1. 2000 Pa. Laws 67 and 2000 Pa. Laws 68.
2. 1968 Pa. Laws 805, No. 247, as amended, 53 PA. STAT. ANN. § 10101
(1997).
3. See Jan Z. Krasnowiecki & L.B. Kregenow, Zoning and Planning
Litigation Procedures Under The Revised PennsylvaniaMunicipalitiesAct, 39 VILL.
L. REV. 879, 891-901 (1994).
4. It is arguable that it constitutes judicial usurpation of legislative powers.
See, SinclairPipelineCo. v. Village of Richton Park, 167 N.E. 2d 406, 411 (I11. 1960)
where Justice Schaefer of the Illinois Supreme Court struggles for a rationale to
allow its exercise. Justice Schaefer had a case in which the zoning was attacked on
the grounds that banning the proposed development on that site was an irrational
and arbitrary classification (i.e. where the invalidity of the existing zoning was
based on the characteristics of the site). His rationale for upholding the power to
order approval of the project was that it would avoid repeated trips to the courts
(that is if the local authority, on remand, chose to rezone the site to something
else). But that rationale worked in that case because the court's basis for holding
the zoning invalid was precisely that the site could not be zoned for something else.
When a court holds an ordinance invalid not because of its impact on the site but
because of its perceived social irrationality-as with exclusionary zoning-the
order approving the particular development at the particular site is much harder to
explain. It was not until its second round of exposure to the exclusionary zoning
litigation that the Supreme Court of New Jersey came to terms with definitive
relief, which is called the "builder's remedy." See Oakwood at Madison, Inc. v
Township of Madison, 371 A.2d 1192, 1226-27 (1977).
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rather than to remand the case to the local government for further
action, including the adoption of alternative zoning restrictions.
The use of this power by the courts, combined with an exclusionary
zoning doctrine in Pennsylvania that looks only within the four
corners of the municipality to determine whether an exclusion
exists, has led, so those behind the recent legislation feel, to the

urban sprawl that is around us. Therefore, the recent amendments
to the MPC attempt to have municipalities combine their planning
efforts by rewarding those that do with a shield against exclusionary
zoning actions. Where there is a joint municipal plan in place, the
MPC now requires that the courts look to the larger area covered
To
by the plan to determine whether there is exclusion
demonstrate that they favor growth, the sponsors of the
amendments to the MPC added a new Article VII-A, which

authorized municipalities to zone for "Traditional Neighborhood
Development."

These, apparently, are the new "in" words for

"Planned Unit Development."
The idea of encouraging

the

development

of whole

communities that would offer a variety of housing types, at various
densities, and combine open spaces, recreation and commercial

uses in a true neighborhood serviced by shopping and professional
offices, goes back to 19656 and, indeed, much earlier

5.

In 1965, the

New subsection (b.1) added to Section 11006-A of the MPC, PA. STAT.

ANN. tit. 53 § 11006-A (b.1).

6. Symposium: Planned Unit Development, 114 U. PA. L. REV. (1965)
[hereinafter "Symposium"].
7. See Jan Z. Krasnowiecki, Planned Unit Development.- A Challenge to
Established Theory and Practiceof Land Use Control, Symposium, supra note 6 at
47, 48. The author traces the idea back to Edward Bassett and others who
published a model law enabling such development. See 7 REGIONAL SURVEY OF
NEW YORK AND ITS ENVIRONS, LAWS OF PLANNING UNBUILT AREAS LAWS OF
PLANNING UNBUILT AREAS Part II, 272-73, 309-12 (1929). In 1928, City Housing

Corporation hired the great architect Clarence S. Stein to design a garden city to
be built in Radburn, New Jersey. A prominent New York lawyer, Charles S.
Ascher, drafted the homeowner's association documents for the project. The first
residents started to move in in 1929, just as the great depression hit. Nevertheless,
because of the genius of its design, Radburn survived and is a viable community
today. A classic description of the project can be found in XX THE TOWN
PLANNING REVIEW, UNIVERSITY OF LIVERPOOL No. 3 (1949) (symposium
discussing modern design techniques, including articles by Clarence S. Stein,
In saying that "traditional neighborhood
Francis E. Hyde and others).
development" is actually a new name for an old idea, I do not mean to deny
recognition to the serious new though that has been brought to bear on the subject,
notably by architects and planners Andres Duany, Elizabeth Plater-Zyberk and
Jeff Speck. See, e.g., Andres Duany, Elizabeth Plater-Zyberk & Jeff Speck, THE
RISE OF SPRAWL AND THE DECLINE OF SUBURBAN NATION (North Point Press
2000). For an interesting perspective on the future of planned communities and
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author, in collaboration with others, drafted a Model State Statute
for planned unit development,' which was adopted verbatim by the
Pennsylvania Legislature in 1968 as Article VII of the
Municipalities Planning Code. 9 The recently enacted Article VII-A
contains some additional planning jargon extolling the virtues of
this form of development but it does not add anything that could
not have been as well done by simply amending the old Article VII.
It is doubtful that the sponsors really meant for this new Article to
work. For example, they did not provide any procedure for the
review and approval of plans for a traditional neighborhood
development. There is a reference to an initial sketch plan review,"
but that is the extent of it. The old Article VII was based on the
belief that the discretion, which had to be given to local authorities
to enable them to respond to novel plans and designs for residential
development, needed to be contained by a quasi-judicial procedure,
with hearings to be conducted on the record and with appropriate
findings and conclusions to support the decisions that are made.
The old Article VII included detailed procedures to that effect.
Aside from a brief reference to a sketch plan, the only clue to the
procedure that is to be followed under the new Article VII-A is a
provision providing that "standards, conditions and regulations for
traditional neighborhood development" shall be enacted as an
"overlay" zone and that "[s]uch overlay zone does not need to be
considered a conditional use by the municipality if it chooses not
to."
This odd directive, which obviously fails to tell us what
happens if the municipality chooses not to consider the zone as a
conditional use, requires some explanation. The old Article VII
was an instant success when it was enacted in 1968. Almost every
Pennsylvania municipality adopted a provision for planned unit
development. Because the old Article VII directed that planned
unit provisions must be adopted by ordinance and because it did
not specifically tell the municipalities that the provisions could be
limited territorially to discrete areas of the municipality, many
municipalities applied their planned unit provisions to the entire
homeowners' associations by a leading practitioner in the area, see, Wayne S.
Hyatt, Common Interest Communities: Evolution and Reinvention, 31 J.
MARSHALL L. REV. 303 (1998).
8. Richard F. Babcock, Jan Z. Krasnowiecki and David N. McBride, Model
State Statute, Legal Aspects of Planned Unit Residential Development, URBAN
LAND INST. TECH. BULL. 52 (1965), reprinted in Symposium, supra note 6 at 140

9. PA. STAT. ANN. tit. 53 §§ 10701-10713, Act of July 31, 1968 (P.L. 805, No.
247), art. VII.
10. PA. STAT. ANN. tit. 53 § 10707-A-10709-A. (West Supp. 2000).
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municipality. As a result, they experienced a great rush of
development. This was made worse by the fact that the courts held
that planned unit provisions must be treated by local approving
authorities in the same way as special exceptions or conditional
uses."
Under Pennsylvania law, the applicant for a special
exception or conditional use gets a leg up on approval. Whereas
the burden of coming forward with the evidence and the burden of
persuasion are on the applicant to show that the proposed
development will meet the "objective" or "specific" standards of
the ordinance, once these burdens have been met, the burden shifts
to the municipality and to other opposing parties to show that the
development has impacts that adversely affect the public health,
safety and welfare (considered to be subjective or "general"
standards). 2 Because planned residential development provisions
were treated as conditional uses, municipalities discovered that the
enactment of such provisions caused them to lose control over new
development because courts would extend the leg up to developers.
By comparison, there is no court review of a denial of a request
for a zoning change. 3 Thus, a municipality that zones all of its
undeveloped land restrictively and then employs the zoning change
as a technique for authorizing development can retain much greater
control over new development than one that employs special
exceptions or conditional uses for that purpose. 4 That is probably
why the sponsors of the new Article VII-A wrote that "traditional
neighborhood development" does not need to be considered a
conditional use by the municipality. As already noted, the new
Article does not answer the question of what happens if the
municipality chooses not to do so. Fortunately, we need not answer
that question here. It is sufficient for our purposes to note that
under the "smart growth" initiative there is renewed interest in
planned unit development or, to use the current "in" words,
traditional neighborhood development.
11. See Doran Invs. Inc. v. Muhlenberg Twp., 309 A.2d 450, 454 (Pa. Commw.
Ct. 1973) (quoting statutory language that requires municipalities to prepare
findings of fact that explain why a planned unit development is not in the public
interest).
12. See Bray v. Zoning Bd. of Adjustment, 410 A.2d 909, 911 (1980); Manor
Healthcare Corp. v. Lower Moreland Twp. Zoning Hearing Bd., 590 A.2d 65, 70
(Pa. Commw. Ct. 1997).
13. See East Lampeter Twp. V. County of Lancaster, 744 A.2d 359, 364 (Pa.
Commw. Ct. 2000); Ellick v. Bd. of Supervisors of Worcester Twp., 333 A.2d 239,
246 (Pa. Commw. Ct. 1975).
14. See generally Jan Z. Krasnowiecki, Abolish Zoning, 31 SYRACUSE L.
REV. 719 (1980), where the author discusses this point.
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The purpose of this article is to examine another part of the
puzzle that affects the likelihood that developers will find the
traditional neighborhood development approach attractive.
Traditional neighborhood development requires the creation of an
organization of homeowners that will maintain the common areas
and facilities generated by this type of development. It is to this
topic that we now turn.
B.

The Homes Association Movement

A bit of history first. In the early 1960's, the Federal Housing
Administration ("FHA"), led by its Chief Planner, Byron R.
Hanke, became interested in exploring a new concept for FHA
financed housing-communities that would be designed around
smaller lots in exchange for larger assembled open spaces, including
parks, playgrounds, swimming pools and other amenities-in other
words, planned unit developments. In 1962, the FHA, the Public
Health Administration ("PHA"), and other federal agencies joined
together to support a study, under contract with the Urban Land
Institute ("ULI") in Washington, D.C."5 to examine the viability of
communities, which have common open spaces run by property
owners' associations. The author was retained by ULI to conduct a
nationwide study of the law applicable to such organizations and to
make recommendations for how they should be created as part of a
modern development process. The recommendations included a
complete set of model documents for the organization of an open
space community with a homes association for the maintenance of
the common open spaces and recreational amenities. In 1964, the
legal analysis and model documents were published as part of the
Homes Association Handbook.16
One of the more important points discussed in the legal
analysis portion of the Handbook, and dealt with in the model
documents, was the allocation of power between the developer and
the home buyers. The typical documents then used by developers
tended to allocate one vote per lot and to provide that all actions by
the association could be undertaken by a majority of the voting
power of the association, present in person or by proxy (the
"straight majority rule"). Where any distinction was made between
15.

ULI had earlier launched the idea for such communities in New

Approaches to Residential Development, URBAN LAND INST. TECH. BULL. 40

(1961).
16. URBAN LAND INST. TECH. BULL. 50, THE HOMES ASSOCIATION
HANDBOOK (rev. ed. 1970) [hereinafter Homes Association Handbook or
Handbook].
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different actions of the association, the documents typically would
provide that although the management of the association could be
elected by a majority of the voting power of the association, all
major actions by the association, such as additions to the development, changes in the basis and maximum amount of the assessment,
changes in the common areas and facilities, and changes in the
voting rights themselves would require a vote of two-thirds of the
voting power of the association (the "greater majority for certain
actions rule"). The trouble with these arrangements was that they
gave the developer and the homeowners both too much and too
little power.
The straight majority rule meant that the developer could
change elements of the project which were important to the home
buyers, to their detriment, until more than one-half of the lots were
sold. Thereafter, the homebuyers could change elements that were
important to the developer, to his detriment. Since the developer's
profit was usually in the last lots to be sold out of the project, that
prospect did not appeal to many developers. The greater majority
for certain actions rule gave the homeowners a veto power over
changes by a developer earlier, at the one-third sold mark, and
prevented the homeowners from changing these elements until the
two-thirds sold mark. It still did not give the developer enough
protection, however, especially on matters that concerned the
developer, such as the daily operations of the association.
The Homes Association Handbook, therefore, proposed a twoclass voting membership system, the homeowners being Class A
and the developer Class B. The Class B member was given three
votes for each lot owned by him or her. The homeowners were
given one vote per lot. The Class B membership would end
automatically when the number of Class A votes equaled the
number of Class B votes, which would happen at the seventy-five
percent mark. The important difference between this two class
approach and the old single class approach was that now the
documents could draw distinctions that before they could not draw.
Thus, the Homes Association Handbook required that for matters
important to both the homeowners and to the developer, a majority
of both classes had to vote. This gave each a veto power over the
other. On the other hand, on many matters a straight majority vote
of the entire voting power of the association would be sufficient,
giving the developer control until seventy-five percent of the lots
are sold.
The matter of ordering the relationship between the developer
and the homeowners, however, was not so simple. The common
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areas, the improvements to be completed, and the design of the
project, especially the number of units, had to be established before
the first lot was sold to a homeowner; otherwise, all of these
protections would be meaningless.
The Homes Association
Handbook, again, provided extensive guidance on this subject,
requiring that the recorded plan for the development commit to the
improvement and conveyance of the common areas to the
association. Expansion of the project by phases was also carefully
treated. 7
Shortly after the publication of the Homes Association
Handbook, the FHA and Veterans Administration jointly published a set of model homes association forms, which followed the
Homes Association Handbook forms with very few changes.18 In
1976, the California Real Estate Commissioner published regulations concerning all "planned developments," which under
California law included all residential development having common
areas supported by assessments that could become a lien against the
real estate. 19
The Commissioner also adopted the Homes
Association Handbook recommendations.20 It is estimated that
more than ninety percent of the homes associations created since
the Homes Association Handbook was published are based on the
forms published in the Handbook. Those forms were meant, of
course, as guides, to be adapted to the facts in each case (a
cautionary point clearly stated at the beginning of each form).
Unfortunately, many of the federal agencies, including those
providing secondary mortgage market support, such as the Federal
National Mortgage Association, tended to apply the suggestions in
the Handbook forms like the laws of the Medes and the Persians."
This rigid stance was due, in part, to the fact that powers
retained by developers during the early stages of a development
were frequently abused, resulting in the withdrawal of promised

17. See Jan Z. Krasnowiecki, Townhouses with Homes Associations: A New
Perspective, 123 U. PA. L. REV. 711, 734 (1975); Jan Z. Krasnowiecki, Townhouse
Condominiums Compared To ConventionalSubdivision with Homes Association, 1
REAL EST. L. J. 323. 354-55 (1973).
18. FEDERAL HOUSING ADMINISTRATION & VETERANS ADMINISTRATION,
SUGGESTED LEGAL DOCUMENTS FOR PLANNED UNIT DEVELOPMENT (1965). The
original forms were revised August 1968, without significant changes. The 1968
revised forms were published in U.S. DEP'T FOR HOUSING & URBAN
DEVELOPMENT, LAND PLANNING PROCEDURES AND DATA FOR INSURANCE FOR

HOME MORTGAGE PROGRAMS (Handbook No. 4140.2 1973).
19. CAL. BUS. & PROF. CODE §§ 11003, 11004.5 (West 2000).
20. CAL. CODE REGS. Tit. 10 §§ 2792.15-2792.25 (2000).
21. See Krasnowiecki, supra note 17.
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amenities, failure to complete promised amenities, and unexpected
escalation of assessments.22 These abuses led New York, California
and Florida to bring shared amenities housing under securities-type
regulation.23
In 1975, the author warned that if the industry did nothing to
police itself, more states would enact regulatory regimes to police
this type of offering.24 That prediction in fact came true. In 1977,
the National Conference of Commissioners On Uniform State Laws
adopted a Uniform Condominium Act,25 which, for the first time,
required developers to provide purchasers with extensive disclosure
through public offering statements. The adoption of this uniform
act by the states led many developers to switch to homes
associations to avoid the heavy cost of the disclosure.26 This flight
22. See Guy Batsel, Florida Condominium-Developer Abuses And Securities
Law Implications, 25 U. FLA. L. REV. 350 (1973) (discussing abuses in Florida).
23. Cooperatives, because they involve stock offerings, were the first to come
under such regulation; N.Y. GEN. Bus. LAW § 352(5) (1960).
Then came
condominiums, New York Condominium Act §339-ee, and then all forms of
shared amenity housing, CAL. Bus. & PROF. CODE § 11-3. 11004.5 (West 2000),
FLA. STAT. ANN. § 718.503 (West 2000). Attempts to bring such housing under
federal securities laws were not successful. See, e.g., United Housing Foundation,
Inc. v. Forman, 421 U.S. 837 (1975). In Forman, tenants in a federally subsidized
cooperative sought to make the promoters liable under the federal securities laws
for misstatements in a sales brochure concerning the average monthly cost of the
units. The Court, applying the test in SEC v. W.J. Howey, 328 U.S. 293, 301 (1946)
(whether the scheme involves an investment of money in a common enterprise
with profits to come solely from the efforts of others), held that a cooperative
offering did not involve a sufficient expectation of profit nor a reliance solely on
the efforts of others to qualify as a securities offering. Forman, 421 U.S. at 849.
The Court seemed to focus on the fact that under the subsidy program involved,
the resale of the units was limited to the original down payment plus the
amortization of the blanket mortgage allocated to the unit. Id. at 842-3. The
Court dismissed as insignificant the fact that the cooperative expected to defray
some of its expenses out of income from space rented to stores and other
commercial enterprises. Id. at 856-7. This left many commentators wondering if
(i) the commercial activity were truly significant or if (ii) the unit owners were
allowed to resell their units at full market value, whether the Court might have
held otherwise. The Second Circuit addressed the second question in Grenaderv.
Spits, 537 F. 2d 612 (2d Cir. 1976), where there were no limitations on resale. The
court in Grenaderstated that appreciation of value depends on the general housing
market, the statutes of the neighborhood, and the availability of credit. Id. at 619.
However, in Hocking v. Dubois, 885 F. 2d 1449 (9th Cir. 1989), the Ninth Circuit
refused to affirm a summary judgment dismissing a complaint charging violation
of the federal securities laws against a real estate broker who was marketing resort
condominium units along with (though not conditioned on) a rental pool contract.
24. See Krasnowiecki, supra note 17.
25. UNIF. CONDO. AcT, 7 U.L.A. 199 (1980).
26. This switch was possible only where the unit, the area to be conveyed in
fee to the homebuyer, could still be identified by referring to the lot rather than to
a space in a building-as in the townhouse, twin or quadruplex housing type.
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from condominiums led the National Conference to promulgate the
Uniform Planned Community Act, which would similarly regulate
homes associations,2 7 the Pennsylvania version of which is discussed
in this Article.
C.

The Condominium Movement and the Uniform Acts

There is some dispute concerning when and where the
condominium concept originated. 8 In the United States, the idea
began to take hold in 1963 when the FHA published a Model
Statute for Creation of Apartment Ownership.29
As this title
indicates, the idea was first thought of as a solution to providing
ownership of apartment units in high-rise structures. Until this idea
took hold, the closest an apartment unit dweller could come to
"ownership" was in the cooperative form. In a cooperative, the
building itself is owned by a corporation that, in turn, is controlled
by the residents who hold voting shares of stock in the corporation.
The "ownership" which the residents have in their units is
represented by long-term renewable leases plus the voting stock.
Although the cooperative owners have as much control over the
interior of their units and of the cooperative corporation, which
maintains the building and grounds, as do condominium unit
owners over their units and over the condominium association, the
difference appears in the way these units are financed.
In the cooperative, there is a blanket mortgage on the
buildings and grounds. Although the allocable share of the interest
on this mortgage is deductible to the co-op unit owner in the same
way as is the interest on a single-family home," the fact that the
units do not have separate financing means that the unit owner's
equity may become "locked-in." As the blanket mortgage is paid
off, the equity of each apartment owner should be increasing as it
does on a single-family home.
Without obtaining secondary
financing, however, successive purchasers of a co-op unit would
have to come up with ever increasing amounts of down money to
allow the prior owner to recover the equity. As a solution to the
"locked-in" equity problem, secondary financing suffers from the
disadvantage that the purchaser is then paying two payments. First,
he pays his share of the blanket mortgage payments, which, if they
27.
28.

UNIF. PLANNED CMTY. Acr, 7B U.L.A. 1 (1980).
ROBERT G. NATELSON, THE LAW OF PROPERTY OWNERS ASSOCIATIONS

§1.3.2 (1989).
29. FEDERAL HOUSING ADMINISTRATION, Form No. 3285, MODEL STATUTE
FOR CREATION OF APARTMENT OWNERSHIP (1963).
30. I.R.C. § 216(a)(2) (West 2001).
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are on a level payment plan, are the same in the tenth year of the
blanket mortgage as they were in the first year. Second, he makes
the payment on the secondary financing, which covers the equity.
This obviously results in a monthly expense that may be much
higher than if the purchase was refinanced by a single new
mortgage, as is the case with the purchase of an existing home. The
FHA financed co-ops solved that problem by requiring the owner
to offer the co-op back to the cooperative at the original down
payment. Conventionally financed co-ops have generally used the
equity to make improvements in the building by refinancing the
blanket mortgage, resulting in very little book increase in an
owner's equity.
The original objective of the condominium movement was to
create a real property structure that would allow each apartment
unit to be mortgaged independently, as in a single-family detached
housing subdivision. It became apparent that a statute would be
necessary to accomplish this objective. The best way to understand
the elements of a typical condominium statute is to look at what
one would have to do to create a condominium out of common law
property interests. The problem was most acute in a multi-story
apartment building where the units are stacked on top of each
other.
Although there is some doubt whether the common law
recognized such interests,31 no less an authority than Sir Edward
Coke tells us that an owner may carve up the air space above the
ground into blocks and covey it in fee. 2 Assuming that Coke was
right, the description of each unit would not be a problem. The
area owned in fee could be described as the airspace bounded by
the interior rough surface of the perimeter walls, ceiling, and floor
of each unit as shown on the final, "as built," construction plans of
the building.
Who then owns the structural portions of the building, walls,
beams, the common areas, lobby, corridors, elevators and the land
upon which the building stands? That is easy. The unit owners can
own these by a tenancy in common. It will be recalled that in this
type of tenancy the percentages of each co-owner need not be the
31. "T'was said, it had been a Question, if a Man might have a Freehold in an
Upper-Chamber?" CHARLES VINER, A GENERAL ABRIDGEMENT OF LAW AND
EouITY 320 (G.G.J & J. Robinson 2nd ed., London 1795) (1791). Pennsylvania
enacted a statute to eliminate any doubt: PA. STAT. ANN. tit. 68 § 801 (West 2001).
32. Sir Edward Coke was of the opinion that "A man may have an inheritance
in an upper chamber, though the lower building and soile be in another." Coke,
Litt. 48b (1st Am. ed. 1853).
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same. No "unity" of title is required so that each unit owner's share
in the common elements can be proportioned to the size and value
of his unit. Furthermore, the co-ownership shares can be conveyed
to each co-owner at different times. No "unity" of time is required,
so that the shares can be conveyed to each unit purchaser at the
time the unit purchaser buys the unit.
What about partition? That was a problem. Research seemed
to indicate, however, that the right to partition could be limited by
an appropriate covenant. A homes association could provide
maintenance for these common elements based on a declaration of
covenants recorded against the land and the units. Each unit would
be required to pay an assessment, as in a homes association.
So far so good. What happens if the building is destroyed by
fire? At this point, the units of space are hanging there, suspended
in mid air, each in its appointed place above the charred remains of
the building. To handle this situation, one can provide in the
covenants that the building must be rebuilt and that the association
carries sufficient insurance to do so. However, there must be some
way of terminating the condominium and selling the ground if
rebuilding does not make sense. One can provide for a vote by the
unit owners, with the inertia being on the side of rebuilding-i.e. it
takes an affirmative vote of, let us say eighty percent of the unit
owners, to decide not to rebuild. What happens if all but one
owner decides not to rebuild? Those who voted to liquidate what is
left of the building and the site will gladly throw in their units by
executing deeds to a new purchaser. The one holdout, however,
still owns his unit, which is suspended over the charred remains of
the site. No one is going to buy the site with that unit hanging
above it.
The solution proposed by some ingenious lawyers was to use
the determinable fee. The unit owner's fee ownership in the unit
could be made to terminate when eighty percent of the unit owners
vote not to rebuild. Who would get the reversion? The trick is to
give the reversion to the unit owners, to be held by them in
common in the same percentages as they have in the common
elements. That way, when the vote to terminate is taken, everyone
ends up owning what remains as tenants in common. After that
point, if anyone changes his or her mind and does not want to join
in the conveyance of the whole property, the common law has a
remedy -partition sale. Once all of the interests in the property are
held by a tenancy in common, the courts can order a partition sale
of the whole property, even if some of the co-owners resist the sale.
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The proceeds are then divided among all of the co-owners in
accordance with their co-ownership shares.
How can one arrange things so that the reversions will end up
in co-ownership held by the owners of the units? The solution
proposed was that the developer would convey all of the units to a
straw party in fee simple absolute, retaining title to the structural
portions of the building itself and the land. The straw party would
immediately reconvey the units to the developer in fee simple
determinable, the determining event being when eighty percent of
the unit owners vote not to rebuild. As each unit was sold, the
developer would convey to the unit owner the determinable fee in
the unit plus an undivided percentage interest in tenancy in
common in the structural portions of the building and the ground.
The straw party would convey to the unit owner the same
percentage undivided interest in tenancy in common in the pool of
reversionary interests he holds in all of the units. Here again, the
question would be whether one can prevent a merger from taking
place between the determinable fee and the reversionary interest as
these two interests, which make up the entire ownership of the unit,
become vested in the same person-the unit purchaser.
This last question may have been the straw that broke the
camel's back. Lenders simply balked at-the complexity of this
arrangement. This led the FHA to draft the Model Statute for
Apartment Ownership.33 Shortly thereafter, Congress gave impetus
to condominium development by adding the Condominium
Mortgage Insurance Program to the National Housing Act. 4 This,
in turn, led to the adoption of condominium statutes in many states.
Most of these "first generation" statutes were based on the FHA
Model Statute.
The statute created a new property interest, the condominium
ownership interest, which had all of the required characteristics.
There was no need for the elaborate system of determinable fees,
because the statutorily created individual ownership interest in a
unit terminated upon the termination of the condominium. Upon
destruction of the building by fire or other casualty, the
condominium regime could be terminated by an affirmative vote of
a larger percentage of the unit owners, typically 80%. The
organization for the maintenance of the common elements was

33. FEDERAL HOUSING ADMINISTRATION, Form
FOR CREATION OF APARTMENT OWNERSHIP (1963).

No. 3285,

MODEL STATUTE

34. 48 Stat. 1246, 12 U.S.C. §§ 1701-1750jj. Section 234 was added by §1108(a)
of the Housing and Urban Development Act of 1965, 79 Stat. 451, 504.
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built into the statute and given a statutory power to levy
assessments.
There was one glitch, however.
The FHA Model, not
surprisingly, assumed that it was dealing with a single high-rise
building. The first generation statutes were all based on that
assumption. They did not work very well when there were several
buildings involved, as in a townhouse development. For example, a
typical provision of the first generation statutes was that when "the
building" is destroyed and 80% of the unit owners vote not to
rebuild, the condominium terminates. This did not make sense
when there were several townhouse buildings, which were all part
of the same condominium. Also, no provision existed for how a
developer should proceed when the buildings and units were to be
built and marketed over a period of time. The FHA model
assumed that when the building was substantially completed, the
declaration would then be recorded on an "as built" basis and the
developer, having marketed the units in the interim, would then,
when the building was substantially completed, close with all of the
purchasers. It did not occur to the drafters that the condominium
form of ownership might be used for townhouse developments
involving several buildings, to be completed over a number of
years. In such projects, there could be common elements and
future planned amenities, which would not be completed when the
first units were sold."
In 1980, the National Conference of
Commissioners on Uniform State Laws revised its 1977 version of
the Uniform Condominium Act, promulgating a new uniform act,
which attempted to address the phasing issues posed by a
development involving the construction of several buildings over a
period of time. The 1980 Uniform Condominium Act also, for the
first time, required extensive disclosure through a securities-type
offering statement.36
D.

Development of a Common Law Based Association by Phases

Residential
built in phases.
absorption rate
can be sold), a

developments, especially larger ones, are usually
Quite apart from the constraints of the market
(the speed at which the individual homes or units
larger project usually develops this way for two

35. The problems that arise when a condominium or homes association project
has to be developed by stages or phases are discussed in J. Krasnowiecki,
Townhouse Condominiums Compared to Conventional Subdivision With Homes
Association, 1 REAL EST. L.J. 323 (1973); J. Krasnowiecki, Townhouses With
Homes Associations: A New Perspective,123 U. PA. L. REV. 711 (1975).
36. UNIF. CONDO. ACT §§ 4-101 to 4-109,7 U.L.A. 199 (1997).
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reasons. First, to start construction, the developer must secure final
approval from the local government and record a subdivision or
land development plan. To bring the plans into compliance with
the requirements of local ordinances for final approval is expensive.
Finally, each lot or unit must be surveyed so that a legal description
of it can appear on the plan. All infrastructure improvements, such
as roads and sewers (sanitary and storm), must be surveyed and
shown on the recorded plan. The engineering specifications for
these improvements must be established and grading (water run-off
management plans) must be prepared. They are typically attached
as additional sheets to the record plan. Second, after the plan is
approved and recorded, it places the development in a straight
jacket because no deviations are permitted and modifications
frequently have to go through the same time consuming procedure
at the local level as the original approval did.
A developer who secures final approval for a large project and
records plans for areas of the development in which sales will be
occurring several years out, places himself in a straight jacket if the
market should change requiring changes in the plan. Developers,
therefore, prefer to proceed to final approval on a larger project by
smaller sections or phases, securing final approval and recording
plans only for sections that can be marketed in a year or a year and
a half. Local governments generally have cooperated with this
approach because they also do not want to see a project fail as a
result of the plan growing obsolete over time.
Especially troublesome, in the context of developments
involving open spaces and amenities, was the possibility that
promised open spaces and amenities could be withdrawn or never
improved. The Homes Association Handbook recommended that
the extent of the developer's commitment to the plans should be
spelled out in sales literature handed to each purchaser.37 The FHA
and VA embraced this approach for their home mortgage
programs. 8 The FHA and VA, however, insisted that in any
currently developing section, all common areas and facilities be
conveyed to the homeowners association, free and clear of all liens,
before any home is sold, and that the first section to be developed
and marketed be capable of standing on its own. In other words,
FHA and VA were not prepared to give credit or give value to
37.
38.

Handbook, URBAN LAND INST. TECH. BULL. 50, ch. 13 (1964).
FED.

Hous.

ADMIN.

&

VETERANS

ADMIN.

SUGGESTED

LEGAL

DOCUMENTS FOR PLANNED UNIT DEV. (1965), republished in U.S. DEP'T OF Hous.
& URBAN DEV., LAND PLAN. PROC. & DATA FOR INS. FOR HOME MORTGAGE
PROGRAMS, Handbook No. 140.2, app. 1-4 (1973).
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The same was true of secondary mortgage market

facilities, such as the Federal National Mortgage Association and
the Federal Home Loan Mortgage Corporation. 4° The problems

associated with developing the larger planned community are still
as vexing today as they were in the 1960s and 1970s.
There is no question that the movement to encourage planned
communities with shared amenities brought with it the potential for
some abuses. The problem, simply put, is that in this type of
housing, the value of the individual home depends heavily on
commonly owned and maintained open spaces and recreational
facilities, many of which are only promised when the individual
closes on his home and, even if they are in place at the time of
closing, their financial support and viability depends entirely on the
39. U.S. DEP'T OF Hous. & URBAN DEV., LAND PLAN. PRINCIPLES FOR HOME
MORTGAGE INS., Handbook No. 4140.1, T 4-2 (1973). The requirement that the
common areas be conveyed free and clear is particularly difficult to meet since
construction mortgage lenders tend to balk at releasing such areas from the
blanket construction mortgage even before any sales begin. It has been argued
that allowing the mortgage to remain on the common areas until retired through
payments scheduled to be made with each sale may not constitute a real threat to
the housing consumer since it is doubtful that any court would allow the blanket
mortgagee to whisk the common areas away from the early purchasers. Even if
the project fails, and a substantial amount of the loan remains unpaid, the
argument against allowing the lender to foreclose against the common area is that
it takes advantage of the value of that area to each early home buyer when it
accepts the scheduled payment with the sale of each home; therefore, it should
now be estopped from asserting its right to deny enjoyment of the area to each
such buyer. See Krasnowiecki, op. cit. supra note 17, at pp.734-735. The Uniform
Acts seem to have agreed with this analysis by allowing the areas to remain
encumbered provided that (i) each purchaser's interest in the common areas is
released from the lien of the mortgage and (ii) the public offering statement
required to be delivered to each purchaser fully describes the mortgage remaining
on the common areas. UNIF. CONDO. ACT § 4-114, 7 U.L.A. 199 (1980); UNIF.
COMMON INTEREST OWNERSHIP ACT § 4-111, 7 U.L.A. 471 (1994). The problem
here may not be whether the lender will be permitted to walk away with the open
spaces and amenities; instead, the real problem may be that a failure of the project
will leave a handful of purchasers with the task of paying for the completion of
partially completed improvements and the burden of maintaining them, if they
want to protect the value of their homes. The industry has learned that it must
guarantee completion by posting escrows or bonds (because such requirements
have become common in subdivision and land development ordinances) but
guarantees of maintenance over an extended period are less likely to be
forthcoming. This risk, which the early purchasers in a larger shared amenity
project are exposed to, has led many to argue that these purchasers are, in effect,
investing in a security. In turn, this has led the consumer-minded agencies to
demand that developers of these project provide the consumer with required
disclosures. See, e.g., supra note 23.
40. FED. NAT'L MORTGAGE ASS'N, CONVENTIONAL SELLING CONT. SUPP., §
503.03 (April 24, 1974); FED. HOME LOAN MORTGAGE CORP., SELLER'S GUIDE TO
CONVENTIONAL WHOLE LOANS, § 2.204H (July 1, 1974).
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successful completion of the entire project. Moreover, because the
planned community movement was designed to encourage a
carefully planned mixture of housing types and commercial uses,
and a variety in densities and prices, the question of whether the
developer would follow the design of the development, as it was
originally presented to the buyer, became a much more important
element of the value of each individual unit.
The Homes Association study (and its Handbook) was the first
study to focus on these problems and it proposed unique solutions
for them. The support which the FHA and the federal secondary
mortgage market facilities gave to the Handbook recommendations
meant that these recommendations were widely followed and that,
in fact, the abuses, which occurred in the condominium market,
never materialized in the traditional homes association context.
Nevertheless, when the National Conference of Commissioners on
Uniform State Laws revised the Uniform Condominium Act in
1980, it also promulgated the Uniform Planned Community Act, 1
in order to cover the homes association form of development,
which required the same disclosures as the Condominium Act.
Whereas the Uniform Condominium Act has been adopted by
a number of states,42 the Uniform Planned Community Act has
been adopted only in Pennsylvania and North Carolina.43 This
article argues that the Act, particularly as it was modified in
Pennsylvania, is an aberration and should be repealed and replaced
with a less complicated and more practically oriented law.

41. UNIF. PLANNED. CMTY. ACT, 7B U.L.A. (1980).
42. ALA. CODE §§ 35-8A101 to 35-8A-417 (2001); ARIZ. REV. STAT. §§ 331201 to 33-1270 (2001); ME. REV. STAT. ANN. tit. 33, §§ 1601-101 to 1604-118
(West 2001); MINN. STAT. §§ 515A.1-101 to 515A.4-117 (2001); Mo. REV. STAT. §§
448.1-101 to 448.4-120 (2001); N.M. STAT. ANN. §§ 47-7A-1 to 47-7D-20 (Michie
2001); N.C. GEN. STAT. §§ 47C-1-101 to 47C-4-10 (2001); 68 PA. CONS. STAT. §§
3101-3414 (2001); R.I. GEN. LAWS §§ 34-36.1-1.01 to 34-36.1-4.20; TEX. PROP.
CODE ANN. §§ 82.001 - 82.164 (Vernon 2001); VA. CODE ANN. §§ 55-79.39 - 5579.103 (Michie 2001); WASH. REV. CODE §§ 64.34.010 - 64.34.950 (2001).
43. 68 PA. CONS. STAT. ANN § 5101-5414 (West Supp. 2001); N.C. GEN. STAT.
§§ 47F-1-101 to 47F-3-120 (2001). In 1994 the National Conference replaced the
Uniform Planned Community Act with a Uniform Common Interest Ownership
Act, 7 U.L.A. 471 (1994), which was designed to fold all types of common interest
community development under one act. That Act has been adopted only in
Connecticut, CONN. GEN. STAT. §§ 47-200 to 47-295 (2001), and Vermont, VT.
STAT. ANN. tit. 27A, §§ 1-101 to 4-120 (2001).
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II.

The Pennsylvania Uniform Planned Community Act ("Act") 44

A.

The Philosophy of the Act

The old common law legal tradition provided that when certain
conduct was perceived to be damaging to society, it would be
prohibited and penalties for violations would be imposed. One
might call this the "commandments" approach. The wisdom of

relying on prohibitions and penalties, especially in a democracy, is
that the legislature is likely to think twice before it selects a
particular action for prohibition and is likely to deliberate carefully
before it selects the punishment that should follow. In the 1960s,
however, a different philosophy began to take hold in the United
States. If one could not persuade the legislature to make some
perfectly normal economic activity into a crime, one could persuade
it to require that the actor think about the effects of the activity and
provide a detailed disclosure to the public. The crime would be in
failing to make the disclosure or in making a disclosure that omitted
a material fact. What fact was material was deliberately made
vague. I would call this the "confessions" approach to controlling
human conduct. It is an approach that comes from East of where I
come from.4 '5 The Uniform Planned Communities Act embraces the
confessions approach. 6

44.

68 PA. CONS. STAT. ANN § 5101-5414 (West Supp. 2001).

45. One is reminded of the methods employed by the KGB. A target would
be arrested without specific charges and kept in prison for several weeks. At the
end of the period, he would be brought before an official who would apologize
profusely for the stupidity of the police in arresting him. The official would tell the
prisoner that there is just one prison formality, which he must meet before he can
be released. The prisoner must provide the police department with a report, date
and place of birth, all addresses at which he has lived, with dates, schools and other
educational institutions attended, with dates, the names of employers and close
associates, with dates, etc. etc. The prisoner would be returned to his cell and
given paper and pen to write. After several hours, another officer would come and
collect the finished report. Later, the first official would come looking for the
report. When told that an officer had already collected it, the official would show
surprise, ask for a description of the officer and leave to look for him. Several days
would elapse and the official would be back to say that the man who collected the
report could not be found and that he must have been an impostor, that no one of
that description is employed at the prison, that the police are looking for the man
but that it would be advisable for the prisoner to prepare another full report. That
report would be collected again, this time, by the first official. Soon the prisoner
would be brought before the first official who would be sitting there with both the
reports. "We found your first report" he would say "and there are discrepancies."
46. Although Florida followed the 1970s pattern of requiring extensive
disclosures by offerors of condominium units, its recently enacted provisions
governing homeowners' associations represent. a shift to the commandments
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There is another characteristic of this Act popular with
American code drafters. This is the utopian belief that one can deal
with real life events by thinking of all the possible fact patterns,
describing each of them with particularity in the text of the statute,
and then attaching the desired consequences to each set of facts,
rather than describing the principles that determine the results
sought and directing that they be applied to facts as they occur.
The Amendments to the United States Constitution are an example
of the later approach. The Internal Revenue Code is an example of
the former. The trouble with the Internal Revenue Code approach
is that it is impossible to think of all of the combinations of facts
that can occur and that, notwithstanding the enormous bulk of the
Code, new facts occur constantly, for which no principle is stated,
which leads to more legislation and an ever expanding Code.
B.

Typical Developer Abuses

First, promises would be made about the quantity and quality
of common areas to be provided and the improvements that would
be made to them. These promises were not kept. The word
"promise" is used here in the sense of creating an expectation
among buyers by using brochures, sales pitches, artistic renderings
of the proposed development, and sketch or preliminary plans.
These are not necessarily contractual clauses.
Second, as noted earlier, expensive-to-maintain improvements
would be made early in the project and the common areas would be
turned over to the association long before there were enough
residents to contribute to their maintenance. If the construction
and sale of the remaining homes then slowed or stopped altogether,
this would leave the early residents with a larger financial burden
than they expected, especially if the developer had exempted from
assessments the underdeveloped lots still owned by him.
Third, the reverse of the second, the project would be
expanded rapidly, at greater residential densities than originally
projected, or with fewer common areas and facilities than promised,
thus overloading the existing common areas and facilities and
diluting the expected enjoyment of them.
Fourth, the developer would complete the promised common
area improvements but would never turn them over to the
association, opening them up instead to the general public as a club,
or charging exorbitant fees for membership.47 All of these abuses
approach. FLA. STAT. ANN. §§ 720.3075, -.309, -.31 (West 2000).
47. A variant of the fourth type of abuse was known as the "sweetheart lease."
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can be exacerbated in the context of a larger project, which might
be developed over a number of years. Such projects are developed
in phases.
C.

Phased Development and Local Subdivision and Land
Development Controls

Most
Pennsylvania
municipalities
have sophisticated
subdivision and land development ordinances. Indeed, more and
more municipalities are using subdivision and land development
controls for exclusionary purposes. 48 The point here is that even a
rudimentary ordinance will require that a final record plan be
approved before any building permits issue. Prior to final approval,
the final record plan will have to include grading plans and
specifications for all public improvements, such as streets, storm
water control facilities, sewers, and water. For these public
improvements, the local authorities will require the developer to
enter into a development agreement, requiring the developer to
complete the improvements and to post an appropriate security for
their completion. It is not clear how far local municipalities can go
under the subdivision and land development control powers in
imposing similar requirements for the completion of private
improvements. Municipalities have imposed such requirements, for
example with respect to private streets and private sewage
treatment facilities, on the theory that these may become the
responsibility of the public or that they are quasi-public in nature.
Similarly, requirements and security for the completion of storm
water facilities, grading and planting have been applied to the
public as well as the private areas of a subdivision on the theory
that they affect public health and safety. The more sophisticated
ordinances require that the developer demonstrate that there is an

The developer would make clear from the beginning that he intended to retain
ownership and operate the recreational facilities for profit. He would also indicate
that the use of the facilities would be available to the membership of the
association under a lease. The lease would be entered into between the developer
and the association when the developer had plenary control of the association.
The rent under the lease would be deliberately low balled during the development
period and then escalate to astronomical heights as soon as the developer had sold
all of the units. Similarly, "sweetheart management contracts" were not
uncommon, in which the developer would enter into a contract to provide
management for the association, initially at a very low rate but with escalation
clauses to follow later in time.
48. See Jan Z. Krasnowiecki and L.B. Kregenow, Zoning and Planning
Litigations Procedures Under The Revised Pennsylvania Municipalities Planning

Code, 39 VILL. L. REV. 879, 907-13 (1994).
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appropriate organization in place for the maintenance not only of
the quasi-public facilities, such as the private streets, but also of
other common areas and facilities that will be owned privately.
However, it is questionable whether public authorities have the
power to require a developer to post guarantees for the completion
of a clubhouse or swimming pool in a common area to be owned
and maintained by a homeowners association. It is unheard of that
a subdivision and land development ordinance would require that
guarantees be posted for the completion of the homes themselves,
or office and commercial buildings, in a development.
As earlier noted, phased development reflects the developer's
desire to secure a sufficient commitment from the local public
authorities that they will approve future phases of the development
while at the same time retaining sufficient flexibility to make
modifications in the plans for future phases to reflect changes in
market conditions. This is accomplished by securing preliminary
plan approval for the entire development while obtaining the local
authority's permission to submit the project for final approval in
phases. Aside from preserving flexibility in the plan for the
development of future phases, this approach has another, perhaps
more important, benefit to the developer. It defers the cost of
completing or bonding the public and quasi-public improvements
until final record plans are submitted for those phases, and it defers
the cost of the engineering and surveying work that has to be done
before final plans can be submitted for approval.
If the developer is marketing the concept of the development
as a whole and, in particular, if the developer intends to bring all of
the residents under one association, with access to all of the
common areas and facilities extended to the residents of all phases,
the risks for the earlier purchasers increase. If the common areas
and facilities that are included in the first phase are planned to
serve the entire project, in addition to the heightened risk of noncompletion discussed above, there is the heightened opposite risk
that, if completed too early, there will not be enough residents to
share the cost of maintenance. The heightening of these risks can
be reduced by planning the common areas and facilities in such a
way that the areas and facilities included in each phase are
sufficient to meet the needs of the residents in that phase and that
they are of the same comparative quality as those provided in the
other phases. To make this reduction in the risk work, however,
there must be a mechanism for denying the developer the right to
extend the membership in the association that is created for the
first phase, to any future phase, when the plans for that future
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phase are subsequently amended to reduce or eliminate the
common areas and facilities originally planned for that phase.
A complication, which gives the problem a three dimensional
quality, arises if the project includes different housing types
(particularly, rental apartment units) and if these different housing
types are brought under the same association in order to share the
same common areas and facilities. Putting aside the ever-present
social prejudices, which the planned community concept is in any
event designed to overcome, there are issues concerning the equity
of the allocation of expenses as between larger and smaller
residential units. Also, in the case of rental apartment buildings, a
serious problem exists with voting rights. For example, if each
rental apartment unit is assigned the same voting strength as each
individually owned unit, and the votes are exercisable by the fee
simple owners of the units, the owner of the apartment building or
buildings might have a controlling vote in the association.
III. A Hypothetical Development
A.

A Set of Facts to Test the Provisionsof the Act

To bring the discussion down to earth it might be useful to
consider a hypothetical development. D Company plans to build a
large project, including a mixture of single-family homes, townhouse units, and two story rental garden apartment buildings. D
Company plans to build the project in several phases. There are
obviously various ways the project could be designed. One could
keep the various housing types apart in separate "villages,"
organize each group in a separate association, provide separate
amenities for each group, and then combine the overall project and
the community-wide facilities in a master association. D Company,
however, believes in the traditional neighborhood concept, which
requires that these various housing types live together. Thus, the
first phase is planned to include twenty single-family homes for
sale, twenty-four townhouses for sale, each on their own lot, and a
fifty-unit garden apartment complex. There are many more singles,
townhouses and apartment units planned in future phases. The
whole project has received preliminary plan approval from the local
authorities, and the engineering firm employed by D has prepared a
final record plan for the first phase. This recorded subdivision plan
shows the twenty single-family home lots and the twenty-four
townhouse lots. The single home lots are numbered one through
twenty and the townhouse lots are numbered twenty-one through
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forty-four. The garden apartment complex is shown as a larger lot,
numbered forty-five. The plan shows the footprint of four
townhouse row buildings and the footprint of the garden apartment
building. The footprints of the townhouse row buildings, of course,
are subdivided into the lots with a small front and back yard for
each unit. The end units include a ten-foot side yard. There are
parking spaces shown in front of the townhouse units, which are not
part of the lots, and which the developer wants to assign for use by
particular townhouse units. The large apartment lot is shown with a
circular driveway in front and a parking area in the rear. A road
system serves the development. There is also an irregularly shaped
area, of approximately one acre, which is not part of any of the lots
shown on the plan, and it is not labeled in any way. There is,
however, a footprint of a swimming pool and a clubhouse shown in
that area. D intends this to be a common area.
D's idea is to organize an association that would own the
common area, the pool and the clubhouse. The organization would
have the power to assess the properties in this project for the
maintenance expense of the common area. D intends that not only
the townhouse residents, but also the tenants in the apartment, will
have access to these amenities. The intent is to have the association
own the common areas and facilities, with the power to assess the
surrounding properties, which would bring the development under
the provisions of the Act.49 We now must apply the Act to these
facts. To simplify the discussion, we first look at how the Act would
apply if the project consisted of only the first phase and then how
the Act would apply when it consists of several phases.
B.

Confusing Use of the Word "Unit"

The first thing one notices when reading the Act is that it talks
about "units." It does not talk about lots. Votes in the association
and assessments
for common area maintenance are allocated to
"units."5 Membership rights in the association belong to "unit
owners."5 This raises the question of whether the Act permits lots
49. 68 PA. CONS. STAT. ANN § 5103 (West Supp. 2001). This section defines
"planned community" as: "Real estate with respect to which a person, by virtue of
ownership of an interest in any portion of the real estate, is or may become
obligated by covenant, easement or agreement imposed on the owner's interest to
pay any amount for real property taxes, insurance, maintenance, repair,
improvement, management, administration or regulation of any part of the real
estate other than the portion or interest owned solely by the person." Id.
50.

68 PA. CONS. STAT. §§ 5208(a) (2002).

51.

§ 5301.
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to be treated as "units." The Act defines a "unit" as "a physical
portion of the planned community designated for separate
ownership or occupancy, the boundaries of which are described
pursuant to section 5205 (4). "52

Section 5205 (4) requires the

declaration for a planned community to contain "a description or
delineation of the boundaries of each unit, including the unit's
identifying number., 53 A lot seems to be "a physical portion of the
planned community designated for separate ownership."54
Therefore, it is reasonable to conclude that the Act allows one to
define a "unit" as a numbered lot shown on the recorded
subdivision plan of the planned community, thus covering the
single-family detached homes and the townhouse units,55 which will
be conveyed each on its own lot.
How should the large garden apartment lot, which is shown on
the plan as lot forty-five, be handled? There will be fifty apartment
units in that building. D Company is not sure yet whether it will
continue to own and manage the building or whether it will sell the
building; however, D wants the owner of the apartment building to
be able to extend membership rights in the association to its
tenants. The Act's definition of "unit" appears to allow each rental
apartment to be treated as a unit because of the words "or
occupancy" in the sentence "separate ownership or occupancy."56
This conclusion is far from clear, however, because the Act is very
explicit that membership in the association belongs to the "unit
owner," 57 and no explicit statement exists in the Act providing that
membership rights may be delegated to tenants, although there is a
provision which contemplates that tenants may be given a vote on
certain issues. 8 Tentatively, one may conclude that rental
apartment units may be treated as units under the Act. We will
return this issue and many others faced by planned development
builders later in this article.
52. § 5103. The reference in the Act is to § 5205(5) but that reference is simply
incorrect since subsection (5) has nothing to do with descriptions of units. The
reference must have been intended to be to subsection (4) and it has been so
corrected in the text.
53. § 5205(4).
54. § 5103.
55. Because townhouse lot lines that are interior to the building must run
through the center of the party walls that separate each unit in the building and
because the exact location of the building may change during construction, it may
be desirable to defer surveying the townhouse lots until the building is constructed.
This poses special problems under the Act. See discussion infra Part III.E.2.
56. 68 PA. CONS. STAT. ANN § 5103 (West Supp. 2001) (emphasis added).
57. Id. § 5301.
58. See id. § 5310(c).
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Allocation of the Votes to the Apartment Units

Whether or not rental apartments can be defined as "units" is
important for another reason. Section 5208(c) of the Act mandates
that "each unit" must be allocated a vote in the association.59 Since
votes must be exercised by the owner of the units and not by the
tenants,- the apartment owner can exercise the votes allocated to
each unit in a block, possibly giving such owner control over the
association. The solution to this control problem, as well as other
control problems under the Act, is discussed later.6
D.

Descriptionof the Units in the Declaration: Contents of "Plats
andPlans"

Having decided that lots may be defined as units and that the
rental apartment units may be treated as units (the latter with all of
the above reservations), we proceed to draft the declaration and the
other documents that are required to create the common areas
managed by the association. The Act provides that the declaration
must contain "a description or delineation of the boundaries of
each unit, including the unit's identifying number."62 To cover the
single family detached homes sitting on their own lots and the
townhouse units sitting on their own lots, the declaration can simply
provide that the lots shown on the recorded subdivision plan are
"units." What about the apartment building? Recall that the
recorded subdivision and land development plan indicates the
footprint of the buildings. It probably will have a notation
concerning the number of apartment units in the building, and
sketch plans of the building itself may exist, as well as detail
concerning the site improvements, design and specifications for the
driveway, parking and grading, erosion and sedimentation control,
drainage, and sanitary sewer facilities. Final building plans will not
be available until construction begins. As already noted, the Act
requires that the declaration contain "a description or delineation
'
of the boundaries of each unit."63
Does this mean that each
apartment unit must be described in the same way as a
condominium unit on a condominium plan?

59.
60.
61.
62.
63.

Id. § 5208(c).
Id. § 5301.
See discussion infra Parts IV.G., IV.H.1-2.
68 PA. CONS. STAT. ANN § 5205(4) (West Supp. 2001).
Id.
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Recorded Plans: Vertical and Horizontal Boundariesof Each
Unit

This is the point at which the Act is most confusing.
provides that

It

Plats and plans are part of the declaration. Separate plats and
plans are not required by this subpart if all the information
required by this section is contained in either a plat or plan.
Each plat and plan must be clear and legible. The plats and
plans must contain, on the first page of the plats and plans, a
certification that all of the plats and plans contain all
information required by this section. 64
The Act does not define "plats" or "plans." The drafters appear to
have been
thinking of subdivision plans when they referred to
"plats, ' '65 and of building plans when they referred to "plans." 66
When the drafters described the required contents of "plans " in
section 5210(c), they required that "plans" show:
(1) The location and dimensions of the vertical boundaries of
each unit, to the extent those boundaries lie within or coincide
with the boundaries of the building in which the unit is located.
(2) Any horizontal unit boundaries, with reference to an

established datum not shown on plats recorded under
subsection (b) .
Subsection (b) deals with the contents of "plats" and appears to
deal with site improvement matters, 6' which are typically on
subdivision and land development plans. However, it also requires
"plats" to show the vertical and horizontal unit boundaries, to the
extent that they are not shown on "plans" recorded under
subsection (c). 69 The net effect of Section 5210 is that the vertical
and horizontal boundaries of the units must be shown on the plats
and plans that are recorded with the declaration.70 The first page of
declaration (i.e. the first page of the recorded plats and plans) must
contain a certification that all of the information required by
section 5210 is contained therein.71 The next question is how do
64.

Id. § 5210(a).

65.

Id. § 5201(b).

66.
67.
68.

Id. § 5201(c).
68 PA. CONS. STAT. ANN. § 5210(c) (West Supp. 2001) (emphasis added).
Id. § 5210(b).

69.
70.

Id. § 5210(b)(9)-(10).
Id. § 5210(b)-(c).

71.

Id. § 5210(a).
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these requirements of Section 5210 apply to the single-family
homes, townhouses and rental apartment buildings in our case?
1.

Single-Family Detached Homes-We have concluded that

one may define the lots shown on the recorded subdivision plan
("plat" to the drafters of the Act) as "units." The recorded
subdivision plan shows the lots. Recorded lot lines clearly satisfy
section 5210(c)(2) because they provide the "horizontal unit
boundaries, with reference to an established datum."72 What about
the vertical boundaries? The vertical boundary of a lot extends,
theoretically at least, usque ad coelum et ad inferos, and while one

might debate how far it is to heaven or to hell,73 it is certainly
farther than the height or depth of a single family home.
2. Townhouses-Again, in our hypothetical, the townhouses
will be sold on their own lots, so the lot lines will satisfy the
horizontal requirement and the vertical boundaries of the title to
the lot are still higher, and lower, than the building. However,
because lot lines in the townhouse buildings must run through the
center of the interior party walls, modifications in the townhouse
building during construction, or errors in construction, can skew the
lines of the lots. For this reason, while the developer will obtain
subdivision approval for the townhouse lots, the townhouse
building lots may be recorded initially as one large lot, and "as
built" survey lot lines will not be recorded until the buildings are
constructed. This poses a problem under section 5210(c)(2)
because the declaration for phase one may have to be recorded
before the townhouses are completed.74 This is because the
declaration must be recorded before the first unit in that phase is
sold and conveyed. We will discuss the solution to this problem and
others later.
3.

The Rental Garden Apartment Building-Our declaration

provides that the lots shown on the subdivision plan are "units;"
therefore, lot forty-five, upon which the apartment building will be
constructed, is a unit. D, however, wants to give the apartment
owner more than one vote in the association. More importantly, D
wants the apartment owner to be able to delegate the enjoyment
rights in the association facilities to each of the tenants. It is
doubtful that any of this can be done without recognizing the
individual apartments as "units."
72. 68 PA. CONS. STAT. ANN § 5210(c)(2) (West Supp. 2001).
73. Lora D. Lashbrook, The "Ad Coelum" Maxim as Applied to Aviation Law,
21 NOTRE DAME LAW 143, 143 (1946).
74. See 68 PA. CONS. STAT. ANN. § 5210(c)(2) (West Supp. 2001).
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Can the apartment units be defined as "units" under the Act
without satisfying section 5210(c)? Section 5210(c) appears to
require that, before any units are sold (which is the latest point at
which all of the required planned community documents have to be
recorded), the developer must record building plans for the
apartment building, which show every apartment unit with the
detail one would have to give if these units were proposed to be
sold in condominium form. 75 This does not make any sense.
Purchasers of the single-family homes and townhouse units might
want to know how many apartment units there will be in the
apartment buildings and, possibly, what the size of the units will be
because this may affect the numbers of people and the type of
people who will enjoy membership. They may also want to know
the appearance of the exterior of the building. On the other hand,
they do not have any interest in knowing where the vertical and
horizontal lines of each apartment unit exist within the building.
As noted above, the same problem arises with the townhouse
buildings. It is preferable to wait until the townhouse buildings are
completed before subdividing the larger townhouse building lots
into individual townhouse unit lots (to make sure that the surveyed
lines run through the center of the party walls).
I believe that when the drafters required recorded plats and
plans to show
the vertical and horizontal
extent of the units within
builingsin
aplaned
•76
buildings in a planned community, they were confusing condominium regimes with planned communities. As earlier noted, the
condominium regime was originally designed to create fee simple
ownership in units that are stacked on top of each other in a single
building and the lot on which it is sitting.7 It was not designed to
deal with many buildings sharing common facilities such as parks,
playgrounds, swimming pools, tennis courts, and golf courses.71
Where all infrastructure facilities are going to be publicly owned,
such as streets and sewers (storm and sanitary), the declaration and
the declaration plans can be recorded, lot by lot, when the
developer completes each building. 9 Where all of the facilities are
provided publicly, public authorities have long learned to require a
commitment from the developer, backed by sufficient security, to
provide them."
None of this is true of buildings that are
75.
76.
77.
78.
79.
80.

Id. § 5210(c).
Id. § 5210(b)-(c).
See supra notes 28-36 and accompanying text.
See supra notes 28-36 and accompanying text.
See supra section II.C.
See supra section II.C.
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participating in a planned community regime where most of the
facilities will be owned by an association." There will be no
commitment to provide the privately-owned facilities unless the
commitment is set forth in the recorded plans and the declaration
of covenants and restrictions, which are recorded by the
developer.8 2 For this reason in a planned community, the recorded
plans and the declaration must extend to a larger portion of the
overall community than in a project where infrastructure facilities
are publicly owned (i.e. it must bite off a larger section of the
project, ideally one that can stand on its own if the rest is never
developed). The plans and the declaration, therefore, must extend
well beyond the first building and the first lot that is being
developed.
IV. Issues and Ambiguities with Compliance
A.

How Does One Comply with the Act if There are Units in the
Project Whose Horizontalor Vertical Measurements Cannot be
Given until the Building is Constructed

Under the Act, the planned community is the land area that is
currently subjected to the declaration (the first phase of the project,
in our example).83 If the developer wants to retain the right to bring
additional phases within the planned community created in the first
phase, the developer must, under the Act, retain the right to subject
additional land to the original declaration and to the association
created in the first phase by a recorded amendment to the
declaration.' The retention of that right causes the first phase to be
classified under the Act as a "flexible planned community. ''85 The
additional land is defined as "additional real estate."'
The
"additional real estate" must be shown and labeled as such on a
recorded plan, which may be an exhibit to the declaration. No
other information with respect to the additional real estate need
appear on the plan itself although the declaration and the offering
statement must contain certain additional information that is
described below. If the developer wants to retain the right to
withdraw any area of land, which has been subjected to the

81.
82.
83.
84.
85.
86.

See 68 PA. CONS. STAT. ANN. §§ 5103, 5205 (West Supp. 2001).
Id. § 5205.
Id.
Id. §§ 5211, 5219.
Id. § 5103.
68 PA. CONS. STAT. ANN § 5103 (West Supp. 2001).
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declaration in the first phase, the first phase becomes a "flexible
planned community" and the withdrawable land area is called
"withdrawable real estate."
We will talk about these odd concepts later. The point, which
we are pursuing here, is how to avoid the need to record "as built"
plans for the apartment building in the first phase, before the
apartment building is actually built. One way to do it would be to
label lot forty-five "additional real estate." The Act, however,
appears to provide a third concept for this purpose, which is known
as "convertible real estate." Section 5103 of the Act defines this as
"A portion of a flexible planned community not within a building
containing a unit, within which additional units, limited common
facilities or limited controlled facilities or any combination thereof
may be created." Note that this definition, like everything else in
the Act, is not free from its own problems when applied to our
situation. What do the drafters mean when they say "not within a
building containing a unit"? Our building will be standing when we
finally get "as built" plans for it, so it will have units in the physical
sense. The sense in which the Act seems to be using the word
"unit," however, indicates that no unit in a building can exist until
an "as built" plan, which shows the horizontal and vertical
dimensions of the unit, is recorded.
Why require that such a plan be recorded? Requiring vertical
dimensions to be recorded before there can be a unit makes some
sense in the high-rise and mid-rise condominium context. In a
condominium, one needs to distinguish the unit from the common
elements of the building, so that areas to be controlled and
maintained by the association can be distinguished from the units.
In an apartment building, the same person (the landlord) owns the
units and the common elements. While it makes some sense to
require that the developer provide some information on the
recorded plans of the planned community describing the
apartments that are part of that community (such as the number,
type, and size of the apartment units), it makes no sense to require
that the developer record final engineering survey plans, from
rough surface to rough surface, of the interior of the apartment
units. Even the wildest consumer advocate cannot claim that this is
relevant information to the consumer. If the consumer is a
purchaser of one of the single-family homes and cares about the
apartments, he or she does not need to know the interior
dimensions of the units and certainly does not need a survey of
rough wall-to-wall and rough ceiling to sub-floor lines. What he or
she might want to know is what the apartment building will look

DICKINSON LAW REVIEW

[Vol. 106:3

like, the number and types of the apartments, and how the voting
rights will be allocated. Also, he or she might want to know
whether the tenants will be provided any facilities on the lot, such
as a swimming pool or tennis court.
None of these consumer-oriented objectives are attained by
requiring the developer, who plans to include a rental apartment
building in a planned community, to record an "as built" survey of
the interior of the building. One cannot argue that this requirement
is desirable because it forces the developer to designate the
apartment lot as "additional real estate" or "convertible real
estate," thus forcing the developer to provide the additional
disclosures in the declaration, which are required of flexible
planned communities under Section 5206. This response is the
equivalent of telling a person with a cold that he should take a hot
bath and stand in a window until he catches pneumonia because
doctors know how to cure that.
Moreover, the additional
disclosures provided by section 5206 fail to address any of the
above concerns.
B.

The Additional Disclosuresfor a "Flexible Planned
Community"

Although section 5206 requires the declaration for a flexible
planned community to tell the consumer how many units, at a87
maximum, will be created in "additional or convertible real estate,
and how many of those units will be "restricted exclusively to
residential use,"' it requires no statement concerning the size or
type of the units or whether the apartment will have common areas
and facilities of its own. Section 5206(9) does require the declaration to contain
a statement of the extent to which any buildings and units that
may be erected upon each portion of the additional and
convertible real estate will be compatible with the other
buildings and units in the planned community in terms of
architectural style, quality of construction, principal materials
employed in construction and size or a statement that no
assurances are made in those regards.
It makes little sense to require that the developer say whether the
apartment building will be compatible with the single-family homes

87.
88.

Id. § 5206 (7) (i).
Id. § 5210(b)(3).

88. Id. § 5206 (7) (ii).
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and townhouses in terms of architectural style and size. Seeing it in
the form of an architectural rendering makes more sense. The
townhouse buyers might be interested in how well the apartment
buildings are constructed but requiring a list of principal materials
employed is a little absurd. After establishing these largely
irrelevant requirements, the drafters, true to their "confessions"
approach, permitted the developer leeway if he provides in the
declarationthat "no assurances are given" with respect to any of the
above.
Most surprising of all is that Section 5206 does not require the
developer to tell the consumer whether there are common areas
and facilities planned in the "additional real estate" or in the
"convertible real estate" that are sufficient to serve the additional
population planned for those areas. This means that the buyer in
the first section of a project, or a buyer who sees a large area of the
project marked "convertible real estate," has no idea whether the
developer is committed to and required to provide additional
amenities for the additional population in those areas (the numbers
of which must be disclosed in the form of a unit count) or whether
the buyer should be resigned to having that additional population
share the small swimming pool committed to be constructed in the
first section.
The only reference to common elements in additional or
convertible real estate is found in Section 5206(13). Section
5206(13) requires the developer of a "flexible planned community"
to provide "a statement that the proportion of the limited common
elements to units created within the convertible or additional real
estate will be approximately equal to the proportion existing within
other parts of the planned community."
The requirement is
followed by the usual absolution, which permits the commitment to
be replaced by "a statement that no assurances are made in this
regard." Moreover, it is difficult to imagine that anyone would care
whether the "limited common elements" in the convertible or
additional real estate are equal in proportion to the limited
common elements in the existing portion of the project. As we
have noted, purchasers do care that the developer be required to
state whether he will provide adequate additional recreational
facilities in order to serve the added population planned in future
sections. The people who purchase in the existing section of the
development want to be assured that their enjoyment of the
recreational facilities committed with their section will not be
diluted by the developer providing insufficient facilities in future
sections. The Act contains no such requirement.
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FurtherConfusion as to What Recorded Plats and PlansMust
Show: The "Must Be Built" and "Need Not Be Built"
Requirement

Section 5210(b)(3) provides that plats and plans must show
"[t]he intended location and dimensions of any contemplated
improvement to be constructed anywhere within the planned
community."'89 The same subsection also provides that all the
improvements shown must be labeled either "MUST BE BUILT"
or "NEED NOT BE BUILT." What did the drafters mean by
"improvements?"
In real estate parlance, with the possible
exception of grading and landscaping, every alteration to the land
and every structure erected upon or buried under the land is an
"improvement." It should be no surprise that the drafters required
that all site improvements including common area improvements,
such as streets, drainage facilities, retention basins, parking, tennis
courts, and club houses be shown on the plats and plans and that
they be labeled "must be built" and "need not be built." Such
improvements have a quasi-public function in the development.
Did the drafters intend that the homes themselves be so labeled?
As noted above, the distinction between the "plats," which are
governed by section 5210(b), and "plans," which are governed by
section 5210(c), appears to be that the former is talking about
subdivision and land development plans and the latter about
building plans. Because the "must be built" and "need not be
built" language appears only in Section 5210(b), it is perhaps
reasonable to conclude that the "improvements" dealt with in
Section 5210(b) are typical site improvements, such as grading,
landscaping, streets, curbs, sidewalks, sewers, and detention ponds.
Of course, "must be built" is not a very felicitous way of referring to
landscaping, detention ponds, or sewers. If completion of basic
subdivision improvements is the objective of section 5210, it seems
redundant because most municipalities in Pennsylvania have rather
stringent requirements concerning the completion of basic
subdivision improvements. There is no need to require that the
developer put labels on the plan, especially when such language
becomes onerous mechanically. On the other hand, if the intent of
the Act was that all buildings, including the homes and apartments,
be shown on the plan and labeled "must be built" or "need not be
built," the requirement goes far beyond anything that local
authorities have demanded. It may be reasonable to require that
89.

Id. § 5210(b)(3).
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association buildings, such as a clubhouse or office, be shown and
labeled "must be built" or "need not be built." However, that
homes must be so labeled is an odd conclusion, especially when one
remembers that section 5414 requires the developer to complete
every improvement labeled "must be built."
D.

Assurances Concerning the Common Areas and Facilities

Overall, it is unclear what the drafters were trying to
accomplish when they drafted section 5210(b)(3). If the idea was to
guarantee that purchasers in the project had assurances that
infrastructure improvements, common areas, and common facilities
would be completed and conveyed either to the public or to the
association, free and clear of all liens, this was not the way to do it.
First, the phrase "must be built" suggests that the drafters are
talking only of structures and not of the equally important
improvements such as grading, landscaping, and planting. Second,
nowhere in section 5210 is there any requirement that the common
areas be labeled as such on the plan and that the label state clearly
"to be conveyed to a home owner's association." This is strange
when one considers that one of the worst abuses in the unregulated
era of the homes association movement was the failure to convey
common areas to an association as promised because of their
diversion into development or conversion to a private club or to a
public facility. Surprisingly, the drafters included a provision
requiring "plans" to show the dimension and location of limited
common elements but did not include a provision about common
areas or common elements. ° Thus, section 5210 does absolutely
nothing to assure that promised common areas will not be diverted
to other uses.
Does any Section of the Act actually address this issue?
Section 5205(16), which prescribes the contents of a declaration for
all planned communities, provides that "if a declarant wishes to
retain the right to designate as a common facility any portion of a
planned community or any improvement or facility," 9' then the
declaration must contain the following:
(i)
an explicit reservation of such right;
(ii)
a statement of when... [the land] will be
conveyed.., to the association by the declarant;

90.
91.

Id. § 5210 (c) (4).
Id. § 5205(16) (emphasis added).
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a statement that the obligation of the declarant to
convey.., shall be binding on the declarant and any
successor;
(iv)
a statement of the procedure to be followed;
(v)
a statement [whether any and what amount of
consideration for the conveyance will have to be paid
by the association]; and
(vi)
a statement that no conveyance.., to the association
of any portion of the planned community, improvement or facility shall occur until that portion has been
completed unless [completion is 92guaranteed by
proper escrow, bond, letter of credit].
The intended effect of this provision is difficult to follow.
"Common elements" is defined by the Act as "common facilities or
controlled facilities." The Act defines "common facilities" as "any
real estate within a planned community which is owned by an
association" (emphasis added). Note that these definitions prevent
one from referring to an area, which is to be conveyed to the
association in the future, as a "common element" or a "common
facility" because the term refers to areas that are already owned by
the association. Even if the rational solution to this glitch is to
attribute to the drafters an intention to have the developer describe
in the declaration the common areas and facilities, which are
planned to be conveyed to the association in the future, the real
failure in this piece of draftsmanship is the phrase "wishes to retain
the right."
If the Act is concerned about the consumer, and that is the
only excuse for having any Act at all, the concept has failed. It is
not when the developer wishes to provide a common facility that he
or she should be required to describe it and improve it to meet the
description; instead, it is when the developer misleads the consumer
into expecting that certain facilities will be provided that he or she
should be required to furnish them in order to satisfy the
expectations that have been created. If the developer uses plans or
other promotional materials, which lead a reasonable purchaser to
expect that certain areas in the development will be set aside,
improved in a certain way, and conveyed to an association for the
common use and enjoyment of the purchasers in the development,
the statute should impose an obligation on the developer to
complete all of the improvements and convey the common areas to
the association. The statute should not instruct the developer that,
92.

68 PA. CONS. STAT. ANN § 5205(16) (West Supp. 2001).
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if he wishes to convey them to the association, he must describe
them in the declaration and undertake their improvement. Why
did the drafters not deal directly with this problem?
Instead of demanding extensive and confusing disclosures, a
simple commandment would have been more effective.
For
example, a commandment could provide that:
If any recorded plans or promotional materials used in the
marketing of the homes show areas that appear to be intended
as common areas for use by all of the residents in the planned
community, it is the obligation of the declarant to convey such
areas, free and clear of all liens and encumbrances, excepting
only utility easements serving the development, to the
association unless the recorded plans or other promotional
materials clearly indicate that such areas are reserved for some
other use or that they will be conveyed to the public; and if such
plans or promotional materials describe improvements to such
common areas, including grading, landscaping and planting, it is
the obligation of the declarant to complete the improvements or
post appropriate security for the completion before the
conveyance to the association. The time when such conveyance
must be made is governed by Section [ 1.
I am not suggesting that the above example is the final word on
the subject; however, it does illustrate a different approach than
that provided for in the Act. The Act, of course, employs the
confessions approach. Therefore, we must turn to the Public
Offering Statement, which the Act requires to be delivered to every
home-buyer,93 in order to see whether the drafters finally covered
the idea that areas, which the developer leads his purchasers to
believe will be common areas to be improved in certain ways and
conveyed to the association, must be so improved and conveyed.
The Act provides that the Public Offering Statement must fully and
adequately disclose:
A statement identifying all facilities and amenities in the
planned community which the declarant shall be obligated to
complete and with respect thereto:

93. "Homebuyer" is a bit of a gloss. The Act requires the statement to be
delivered to "every purchaser of a unit" (which in a planned community would
include the purchaser of a lot including, presumably, a builder). However, the
requirement may be waived by agreement with any purchaser "who is or intends to
be in the business of buying and selling units" or with any purchaser of a "nonresidential unit." Id. § 5401(a).
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(i) The time within which each identified facility or
amenity shall be completed.
(ii) Whether there is a source of funding to complete the
facilities and amenities or any security for the completion,
and a description of any such funding source and security.
(iii) Who will own the facilities and amenities to be
completed by the declarant.
(iv) The responsibilities of unit owners and the association,
respectively, for the maintenance, repair, improvement,
administration and regulation of the facilities and
amenities. 94
A literal reading of the language used in this section would support
the conclusion that if the developer does not want to be obligated
to complete and convey the facilities and amenities to the
association, the matter can be passed over in silence in the Public
Offering Statement and no obligation will arise. Where in the Act
is the obligation to complete and convey itself created? One could
argue with a straight face that no obligation exists. Another minor
and irritating deficiency in the disclosure provision is that it refers
to "amenities," which are not defined in the Act.
E.

What Happens When the Developer of a Larger Projectis a
True Developer Who Sub-Ventures the Project to Builder!
Developers on a Section-By-Section or on a Lot-By-Lot Basis

It seems that the drafters of the Act overlooked the fact that
large-scale developments are often put together by a true
developer. One can describe a true developer as someone who
plans the overall development, secures the zoning and land
development approvals, undertakes to complete some or all of the
infrastructure improvements and contracts with individual builders
and developers to complete the homes and the rest of the
improvements, either on a lot by lot basis or by whole villages or
sections. We shall call the true developer the "original developer"
and the builders and developers with whom the original developer
deals the "second-tier builder/developers."

94.

Id. § 5402(a)(29).

2002]

F.

THE PENNSYLVANIA UNIFORM PLANNED COMMUNITY ACT

501

The Concept of "Special DeclarantRights" and Declarant
Liabilities

Section 5411 imposes a two-year warranty against structural
defects with respect to the units, common facilities and controlled
facilities.
The liability for the warranty is imposed on the
"declarant" and, with respect to the units, runs for two years from
the date the unit is conveyed to "a bona fide purchaser." With
respect to common facilities, the warranty runs from completion.95
Section 5103 defines "purchaser" as a "person other than a
declarant who, by means of a disposition, acquires a legal or
equitable interest in a unit," and it defines a "disposition" as a
"voluntary transfer to a purchaser of any legal or equitable interest
in a unit or a proposed unit." As has been noted earlier, in a
planned community the most common unit is the lot. Is a secondtier builder/developer, who purchases a lot, a bona fide purchaser?
A second-tier builder/developer certainly appears to be acquiring
an equitable interest in a unit even if the agreement between the
original developer and the second-tier builder/developer does not
call for conveyance of the lot to him but rather has the original
developer retain title, for transfer tax reasons, until the home is
completed. Certainly, where the lots are to be conveyed to secondtier builder/developers, the second-tier builder/developers appear
to be bona fide purchasers. The only place where the drafters seem
to advert to the possibility that the first purchaser of a unit may not
be the first home buyer to whom the warranty should run is in
Section 5401(a), which directs who must receive a disclosure
statement.
Section 5401(a) initially appears to require that the disclosure
statement be delivered to all purchasers of residential units, which
would appear again to include second-tier builder/developers,
unless it is clear that they are declarants, which, as will be discussed
below, is far from clear. Section 5104(a) does, however, go on to
provide that the requirement may be waived "by agreement of
purchasers of units in a planned community who are or intend to be
in the business of buying and selling planned community units."96
95. Id. § 5411(b)(2) contains some very complicated language governing the
start of the warranty with respect to "controlled facilities," which I will not attempt
to summarize here.
96. Actually, section 5401(a) reveals that the drafters were not aware of the
existence of such second-tier builder/developers because they say that the waiver
can be obtained from "purchasers of units in a planned community who are or
intend to be in the business of buying and selling planned community units." This

DICKINSON LAW REVIEW

[Vol. 106:3

While the language used is more appropriate to describe brokers
rather than second tier builder/developers, it is at least arguable
that the public offering statement need not be delivered to the
second-tier builder/developers, provided that the declarant secures
the necessary waivers from them.
Do we need to worry whether second tier builder/developers
are purchasers for purposes of the warranty, or purchasers to whom
the developer must deliver a public offering statement, if it is clear
that they are "declarants?" Yes, we do. It is not clear that all
second-tier builder/developers are declarants. Section 5103 defines
"declarant," with certain exceptions considered below, as "any
person who has executed a declaration." With respect to a person
who succeeds the declarant in title to the real estate, without
signing the declaration, such a person becomes a declarant only if
he or she "succeeds under section 5304 (relating to transfer of
special declarant rights) to any special declarant rights."
What are "special declarant rights?" Section 5103 defines
them as "rights reserved for the benefit of the declarant to... (1)
complete improvements indicated on plats and plans filed with the
declaration under section 5210 (relating to plats and plans) and (2)
convert convertible real estate in a flexible planned community
under section 5209 (relating to conversion and expansion of flexible
planned communities)."
The tricky part of the definition of
"special declarant rights" is that it provides for improvements
indicated on both "plats" and "plans." We have concluded that if
any distinction exists between plats and plans, the distinction is that
plats cover the site improvements and plans give the required
dimensions of the units. We have concluded also that the only time
when the vertical and horizontal dimensions of the interior of the
unit must be provided, according to section 5210, is when the units
are stacked on top of each other in a building. There is no
requirement that the dimensions of single-family homes be shown
on the plats or plans so long as the dimensions of the lots are shown
on the plan. Therefore, if the dimensions of the homes are not
required to be "indicated" on the plats and plans required to be
recorded under section 5210, the second-tier home builder who
buys a lot from the developer and builds a home does not appear to
be a "declarant." The second-tier builder's characterization as a
declarant appears to depend on whether he has also undertaken to
complete one or more of the subdivision and land development

language more appropriately describes real estate brokers rather than builders.
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improvements, which must be shown on the plats and plans
recorded under Section 5210.
By comparison, if the larger lots, which are to be developed for
townhouse buildings, are labeled "convertible real estate" to solve
the party wall problem discussed earlier, 97 the builder who
purchases the larger lot and constructs the townhouses will be a
"declarant" because he or she will be succeeding to a "special
declarant right." A special declarant right is the right to record the
lot lines when the building is completed and the right to convert
convertible real estate (the larger lot) into additional units. The
same is true for the lot on which the apartment building will be
situated, which also may have to be labeled "convertible real
estate" in order to postpone the date when the vertical and
horizontal dimensions of the apartment units have to be recorded.
Are we right in concluding that the builder who builds homes
on lots, which he buys from the declarant, is not automatically a
"declarant?" The ultimate confusion on this subject occurs when
we get to sections 5414(c) and (d), which mandate completion of
the units. Section 5414 (d) provides: "No interest in a unit shall be
conveyed to a person other than a successor to any special declarant
rights until such unit is substantially completed .... " Section
5414(c) contains a similar provision for units which are "part of or
constitute a structure."
We came to the conclusion earlier that where dwelling units
are being sold and conveyed in a planned community, each on their
own individual lot, the lots are the "units." Therefore, when D
conveys a lot to a builder, D appears to be in violation of this
section unless the builder is a successor to D's special declarant
rights. However, if the homes are not "improvements" required to
be shown on the recorded "plats and plans" governed by Section
5210, the completion of the home is not a special declarant right.
On the other hand, if the home itself is an "improvement," which
must be shown on such plans, we are back to the idea that the Act
requires them to be labeled "must be built" and "need not be
built."
The conclusion that individual homes are required to be shown
on the plats and plans and labeled "must be built" and "need not be
built" is particularly startling when one notes that Section 5414 (a)
requires the declarant to complete all improvements marked "must
be built," and Section 5412 holds the declarant liable for damages,
including punitive damages, for violating that directive. The only
97.

See discussion infra Part III.E.2.
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way out of this convoluted mess is to argue that the drafters, when
they referred to "completion of improvements" as a "special
declarant right," intended to refer to all improvements contemplated in the project whether required to be shown on recordedplats
and plans or not. Pity they did not say so.
Assuming that this was what the drafters intended, then the
homebuilder who does not undertake to complete any subdivision
improvements but only builds a home is a "declarant" because he
has succeeded to a "special declarant right." The second-tier homebuilder would then be liable under the warranty of Section 5411. If
liability under the section was clear, which it is not, the next
question would be whether the original developer, who signs and
records the declaration and completes some or all of the subdivision
and land development improvements, remains liable as a declarant
under Section 5411 or is responsible for the delivery of a public
offering statement to the home buyer or for its contents. Section
5304 (e), which deals with successor liability, absolves the successor
to "any special declarant right" from warranty obligations "on
improvements made by any previous declarant" and on misrepresentations "by any previous declarant."
It does not tell us,
however, whether the previous declarant (the original developer) is
absolved for defects in construction by the successor (the secondtier builder) or for misrepresentations by the successor.
Section 5304(b), which attempts to address this subject directly,
provides that upon the transfer of any special declarant right "a
transferor is not relieved of any obligation or liability arising before
the transfer and remains liable for warranty obligationsimposed on
98
a declarant by this subpart."
Since Section 5103 defines
"declarant" as "any person who has executed a declaration," and
section 5411 imposes the warranty obligation on the "declarant,"
the above provision does not absolve the original developer from
liability. However, section 5304 (b) also provides that "a transferor
has no liability for any act or omission or any breach of a
contractual or warranty obligation arising from the exercise of a
special declarant right by a successor declarant who is not an
affiliate of the transferor. . .. 99Thus, if constructing a home on a
lot is a "special declarant right," the warranty that relates to the
construction of that home is the liability of the second-tier builder

98.

68

PA. CONS. STAT. ANN

added).
99. Id. § 5304 (b) (4).

§ 5304(b)(1) (West Supp. 2001) (emphasis
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instead of the original declarant developer. If it is not a "special
declarant right," then the original developer is liable.
The danger of making consequences turn on a concept such as
"special declarant right" is illustrated when we come to the
question of who is responsible for the contents and delivery of the
public offering statement. As we have seen, the Act requires the
declarant to deliver a public offering statement to every "purchaser
of a unit," except those who are competent to and have waived that
right. '°° Assuming the second-tier builder may waive that right, who
is responsible for the preparation, content, and delivery to the
homebuyer? Section 5304, which makes liability turn on who has a
"special declarant right," does not answer that question because the
sale of a unit to a purchaser is not a special declarant right and,
therefore, the sale of the unit is not the "exercise of" a special
declarant right by the second-tier builder.
The rational answer would be that the original developer of the
project should prepare the statement and be responsible for its
contents because he is in the best position to provide statements
concerning the overall development.
The second-tier builder/
developer should be responsible for its delivery to the consumer.
Under the Act, however, the original developer is a declarant as a
result of executing the declaration. The second-tier builder may be
a declarant (if completing a home is a special declarant right).
Section 5304 does not allocate liability between the two types of
declarants; therefore, each may be liable for the preparation,
content, and delivery of the public offering statement. As a result,
the actual responsibility must be allocated by agreement and
indemnity.

G.

Voting Control and Transfer of Control to the Association

Voting in the association is important to the housing consumer.
Here again, the Act throws out a mass of directives with very little

substantive effect other than to increase the cost of drafting the
documents. The Act has elaborate provisions about how control
must pass from the developer to the residents. ' The declarant is
given a maximum period during which he or she may retain control
by having the exclusive right to appoint and remove the officers and
members of the governing body of the association. In the case of a
single-phase development, the maximum period is five years "from
the date of the first conveyance of a unit to a person other than a
100.
101.

Id. § 5401 (a).
Id. § 5303 (c) - (f).
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declarant." 1°2 If more than one phase exists (a flexible planned
community), the period is seven years. This control passes
gradually from the declarant to "unit owners other than
declarant '1°3 as units are conveyed to such unit owners. Within
sixty days after twenty-five percent of the units "which may be
created" are conveyed to the "unit owners other than the
declarant," such unit owners have the right to elect at least one
member of the governing body (but not less than twenty-five
percent of that body). Not less than sixty days after fifty percent of
the units "which may be created" are conveyed to "unit owners
other than declarant," such unit owners have a right to elect not less
than thirty-three percent of the body. As soon as seventy-five
percent of the units "which may be created" are conveyed to "unit
owners other than the declarant" the period of declarant control
ends.
In interpreting the above transfer of control provisions, the
reader should keep in mind that under the Act only units that are
conveyed to "unit owners other than the declarant" are considered
when tallying the percentages. This raises the question of whether
conveyance of lots to second-tier builders may count toward the
percentages. Therefore, we are faced again with the question
whether the second-tier builder is a "declarant." Moreover, even if
the completion of a home on a lot is a special declarant right, the
second-tier builder is not the declarant, he is a declarant. If
completion of a home on a lot is not a special declarant right, the
developer of a larger project may lose control immediately if he
does not make some contractual arrangement with his builders to
retain that control.
Next, I want to draw the reader's attention to the phrase
"which may be created." Recall that in the example we have been
using, we anticipated that there would be several phases in the
project. We have also discussed whether the apartment building
planned in the first phase has any "units" before it is built and have
suggested that unless a plan giving the horizontal and vertical
dimensions of each unit is recorded, the lot on which the apartment
will be constructed may have to be designated "convertible real
estate." This will convert the first phase into a flexible planned
community and the declaration will be required to state how many
units may be created in the apartment. The same provision applies
to all "additional real estate," so that if D plans to add future
102.
103.

Id. § 5303 (c)(2)(ii).
68 PA. CONS. STAT. ANN § 5303(d) (West Supp. 2001).
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sections to the project, the declaration recorded in the first section
will have to identify the land areas that may be added and the
number of units that may be created in the additions. We will
discuss the Act as it applies to future phases in a moment. For the
present, I want to draw attention to the words "which may be
created." This language was clearly intended to allow D to count
units, which D has reserved the right to create, within areas labeled
"convertible real estate" and "additional real estate."
H.

Transfer of Control

1.
Single Phase-Before we discuss how these provisions
may apply when there are several phases in the development, let us
return to our hypothetical development, which has the fifty-unit
apartment building in the first phase. If D keeps title to the
apartment building, eventually twenty-five percent of the units will
be conveyed; however, fifty-percent of the units will never be
conveyed. The Act provides that the developer control period (the
period during which developer appoints the officers and members
of the governing body) ends when either (i) the seventy-five
percent threshold is met, or (ii) "two years after all declarants have
ceased to offer units for sale in the ordinary course of business. ' '
So, assuming that D has not reserved the right to develop any
"additional real estate," D's control period appears to end two
years after D sells the last single-family and townhouse units (unless
D then puts the apartments up for sale). Of course, if D does not
put the apartments up for sale and the apartment units and
townhouse units are each allocated one vote, the end of the control
period will have little effect on D's control because D will continue
to have a majority block vote for as long as D owns the apartment
building.
The Act provides that the declarant cannot use cumulative
voting for the purpose of avoiding the control provisions.15
However, voting all fifty-apartment units for each vacancy is not
cumulative voting. Cumulative voting would occur, for example, if
there were two vacancies, and the developer took the fifty votes
available for each of the two vacancies and attempted to vote all
one hundred votes for one name to fill just one of the vacancies.
The Act provides that the formulas used in the declaration for
allocating common expense liability and votes "may take into
account unusual attributes of identified units if the formulas state
104. Id. § 5303 (c)(3)(i),(ii).
105. Id. § 5208 (c)(2).
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how the deviation from the normal rule applies to such units."1'O Is
a rented unit an "unusual attribute," so that the declaration can
assign to the rented units a one-half vote each, while it assigns one
vote to each for-sale unit? "Unusual attribute" sounds more like a
reference to the size or value of the unit or to its capacity to
generate a greater use of the common elements than it does to
whether it is occupied by tenants or by owners. The drafters could
have addressed this issue directly by providing:
In allocating the votes and the common expense liability, the
declaration may take into account the use which the owners of
the unit can be anticipated to make of the common elements,
the relative size or value of the units and, where the development includes a mix of rental and ownership units, the fact that
it may not be desirable to have the owners of large blocks of
rental units exercise controlling influence in the affairs of the
association. If rationally based, the declaration may allocate
votes differently than it allocates common expense liability.
The Act does permit the declaration to "provide different
allocations of votes among units on particular matters." It also
allows "for class voting on specified issues affecting a particular
class of units if necessary to protect the valid interests of the owners
of such units and not affecting units outside the class."1 7 These
passages from the Act illustrate my earlier point that since the early
1950s, American legislative drafting has subscribed to the utopian
idea that a bunch of lawyers can sit around a table, think of all of
the situations that can arise in the future and legislate from the facts
to the consequences, without ever stating the principles or revealing
the concepts that animate the solutions proposed.
The drafters obviously failed to anticipate the rental apartment
problem. For example, in section 5208(c), the Act provides that
"Each unit shall be allocated one or more votes." If taken literally,
this provision outlaws the suggestion made above that the
apartment units be assigned a one-half vote each while the for-sale
units be assigned one vote each. We can solve that problem by
assigning the apartments one vote each and assigning the other
units two votes each. However, the directive of Section 5208(c)(1),
that each unit must be allocated "one or more vcotes," precludes one
from allocating the votes by fractions or percentages in order to
reflect the square footage or the relative values of the units. It
seems that the "one or more votes" language of subsection
106. Id. § 5208 (a).
107. Id. § 5208 (c)(1)(ii).
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5208(c)(1) was just inadvertent draftsmanship because section 5208
provides that "The declaration shall allocate a fraction or
percentage of the common expenses of the association and a portion
of the votes in the association to each unit.""" Presumably, the
drafters intended subsection 5208(c)(1) to provide that each unit
shall be allocated a vote in the association rather than that each unit
must be allocated one or more votes.
It is clear that the drafters did not appreciate how dividing
membership into classes of votes might help to solve many
problems. When we proposed the two class voting membership in
the Handbook,'09 class A for the residents and class B for the
developer, the idea was to give the developer not only the power to
appoint the governing board of the Association, but also to give the
developer the decisive vote on any issue put to vote by the
membership. This was accomplished by giving the developer three
votes for each class B membership and one to each resident class A
membership.
The developer would lose this majority at the
seventy-five percent mark, and at that point the Handbook
documents required that the class B membership cease and be
converted to a class A membership. On most issues, including the
election of the board members, the votes of both classes would be
thrown into one pot, with the developer's votes in the majority until
the seventy-five percent mark.
Under the rigid directives of the Act, the developer controls
the management of the association; however, this control does not
stop the membership from assembling and casting a vote on any
issue. Because the developer does not have a decisive vote after
the fifty-percent mark is reached, only a decisive right to appoint
the executive board, one can see the members assembling and
taking votes on matters, over the heads of the board, creating
serious political if not legal issues. The two-class membership,
proposed in the Handbook, was also designed to guarantee that on
certain issues the assent of both classes, each counted
independently, would be required.
Under the Handbook
documents, those issues involved any changes to the common areas
and facilities, any changes in the voting, any changes in the
assessments, and any decision to terminate the association. Section
5219(d), of course, addresses a similar list of potential amendments
to the declaration, from which the residents need to be protected
against unilateral developer changes, but it requires unanimous
108.

68 PA. CONS. STAT. ANN § 5208(a) (West Supp. 2001) (emphasis added).
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See supra note 16.
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consent of all unit owners affected. On the other hand, the
Handbook suggested a two-third majority of each class.
. Whether the lesser majority was the better idea is not the issue
here. The point is that the suggested forms in the Handbook were
just that-suggested forms-whereas the Act attempts to direct the
results at a micro-management level, leaving no room for
innovation in a particular case. For example, absent the Act, the
class voting idea could be used to limit the apartment owners voice
in the association. Under the Act, although class voting is
contemplated, it is allowed only "on specified issues affecting [the
apartment unit owners class] ...and not effecting units outside of
'
the class."11
This phrase does not sound like a limitation on the
vote assigned to the apartment owners; instead, it sounds like a
decisive vote on certain issues that are of concern uniquely to the
apartment owners.
2. Multiple Phases-We noted earlier... that when the Act
requires gradual transition of control by reference to the
percentage of units conveyed, it applies the percentage to the
number of units "which may be created" in the planned community
and not to the number of units that have been created. Thus, if the
original declaration filed by D for the first phase of the project
(containing forty-four single-family and townhouse for-sale units
and fifty rental units) included plans for an additional two phases
(adding forty-three units in the second phase and thirty-three in the
third), there would be one hundred sixty total units which may be
created, and the twenty-five percent mark would occur when thirty
units were sold and conveyed. The fifty percent mark would occur
after eighty units were sold and conveyed. Also, if none of the
additional units were planned to be rental apartments, the retention
of a block of votes by the apartment owners would no longer be as
serious a problem, depending on how fast the additional phases
were developed and sold. The project might never reach the
seventy-five percent threshold, but D would still lose control two
years after all of the for-sale .units have been sold (unless D still
owns the apartment units and converts them into condominium
units for sale).
Regardless of the percentage of sales, one should remember
that D loses all rights to appoint the executive board of the
association seven years after the first conveyance of a unit to a
person other than a declarant. Here again, the question whether
110.
111.

Id. § 5208(c)(1)(ii).
See discussion infra Parts IV.G.
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the right to complete the construction of a home on an otherwise
improved lot is a special declarant right becomes material. If it is
not, the sale and conveyance of one lot to a builder could start the
period running, even though the first sale of a home to a homebuyer does not occur until one year later. I am sure that the
drafters intended that the period run after the first sale to a true
homebuyer. The drafters should have defined that person as a
purchaser of a unit other than a person who succeeds to any special
declarant rights with respect to the unit and other than a person who
is in the business of buying units for construction and resale or
simply for resale. This should be the same person to whom the
public offering statement must be delivered. I would eliminate the
"special declarant rights" concept altogether.
Lastly, not only does the period of the declarant's control (the
period when the declarant retains the power to appoint the
executive board of the association) end no later than seven years
after the first conveyance, but the declarant's right to add
additional real estate (for example, future phases) to the planned
community expires seven years after the declaration is recorded.'12
Aside from the fact that the beginning of the seven year limitation
on additions is triggered, inexplicably, by a different event than is
the beginning of the period of declarant control, seven years is too
short a period for large scale developments. This point is discussed
later.
I.

Exterior Maintenanceof Some but Not All of the Units

Exterior maintenance is another example of the pitfalls of the
"we can draft from the facts to the consequences" philosophy of
legislative drafting. Recall that in our model project there are
single-family homes for sale on their own lots, townhouses for sale
on their own lots, and a rental apartment building. It is difficult to
expect townhouse unit owners to undertake exterior maintenance,
if only because townhouse units are contained in what is essentially
one building, where some elements of the exterior are a continuum,
such as roofs and siding. Accordingly, D decides to establish in the
declaration that the Association will provide the exterior maintenance to the townhouse units. Because these are townhouses that
will each be sold with their own individual lot, the exteriors of each
townhouse unit are part of the unit because the unit is the lot.

112.

Id. § 5206(2).
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The drafters of the Pennsylvania Act noticed this"3 and
provided for "controlled facilities," which the Act defines as "any
real estate within a planned community, whether or not a part of a
unit, that is not a common facility but is maintained, improved,
repaired, replaced, regulated, managed, insured or controlled by
the association.""' 4 The Act also defines "common elements" as
including "controlled facilities." Implicit in the Act is that the cost
of maintaining the common elements is assessed to all of the units
in the planned community. The cost of maintaining common
elements, which are assigned for the exclusive use of particular
units and which the Act defines as "limited common elements," is
assessed in equal shares against the units to which that limited
common element is assigned. D, however, does not want to assess
all of the units in the project for the exterior maintenance of the
townhouse units. D wants the maintenance expense to be allocated
to the townhouse units only. D recognizes that in a particular year
one building may need more maintenance than another building
and that this can be true also of one part of the building as
compared to another part of the building. D believes that the
fairest allocation of the expense is equally among all of the
townhouse units in all of the townhouse buildings, unless the
damage is due to a unit owner's negligence or misconduct. It would
be logical, therefore, to designate the exteriors of the townhouse
units as "limited controlled facilities" so that the maintenance
expense could be allocated to those units.
The Act, however, defines "limited controlled facility" as
"other than controlled facilities which are themselves part of a
unit." The result is that the only way of accomplishing D's goal is
to designate the exteriors of the townhouse units as controlled
facilities and then use section 5314(c)(3) to allocate the common
expense only to the townhouse units. However, section 5324(c)(3)
mandates that the allocation be only to the "units benefited," which
may create problems if one year more maintenance is completed on
one building or at one end of a building, and the next year more
maintenance is completed on another building or at the other end
of a building. The maintenance expense should be pro-rated
among all townhouse units, except when the particular maintenance

113. The original Uniform Planned Community Act did not deal with exterior
maintenance at all. UNIF. PLANNED CMTY. ACT, § 1-103U.L.A. 14 (2000). To
provide for exterior maintenance, one would have to make the exteriors into
"limited common elements." Id.
114. 68 PA. CONS. STAT. ANN § 5103 (West Supp. 2001).
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is the result of a specific unit owner's misconduct or negligence.
Section 5324(c)(4) allows for the exception but not for the rule.
V.

Large Scale Development By Phases

A.

"AdditionalReal Estate"

We discussed earlier"5 some of the abuses associated with
communities that are planned to include a substantial amount of
privately owned common elements. We also have noted that the
chances of abuses occurring are increased when the project is
planned to be developed in phases. We noted" 6 that the Act
imposes additional disclosure requirements on phased development
by classifying the development as a "flexible planned community" if
the developer plans any "additional real estate." A further look at
the way the Act deals with these problems is in order. It is very
important to emphasize at the outset, particularly because I am not
sure the drafters of the Act always remembered this fact, that a
planned community, which is created under the Act, exists only
within the land area subjected to the recorded declaration (the first
phase of the project). If the developer wishes to retain the right to
add real estate to the first phase of the project, the developer must
include an explicit reservation of such a right..7 in the declaration
recorded with the first phase. The declaration must also include a
legal description of the land in question. The Act defines this
described area as "additional real estate." The fact that "additional
real estate" is not part of the planned community until it is added
becomes clear when we look at the definition of "additional real
estate," which the Act defines
as "real estate which may be added
11
to a planned community." 8
B.

Flexible Planned Community: Additional "Statements" in the
Declaration

If the right to add additional real estate is reserved, the
development becomes a "flexible planned community" ' 9 and the

115. See infra section II.B. and note 47.
116. See discussion infra Parts IV.B.
117. Id. § 5206 (1).
118. Id. § 5103.
119. 68 PA. CONS. STAT. ANN § 5103 (West Supp. 2001). (defining "Flexible
Planned Community").
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Act mandates that the declaration contain, inter alia, the following
"statements:"
1.
Timing and Order of Phases-The declaration for a
flexible planned community must include a statement about
whether portions of the additional real estate may be added at
different times and either "a statement fixing the boundaries of
those portions and regulating the order in which they may be...
added ... or a statement that no assurances are made in those
regards.' 120 Presumably, under this formulation, the developer may
show the boundaries of the phases on a plan but give no assurances
as to the order in which they may be added, or show no boundaries
of the phases but simply state that portions of the overall additional
real estate area may be added at different times and in no particular
order. In addition, the declaration must contain a statement
whether the balance of the additional real estate must be added if a
portion of the additional real estate is added. 2' It is hard to say why
this last piece of information is relevant to anyone. It seems as if
the drafters were running through all the possible permutations and
combinations and insisting that something be provided for each.
That is probably why the Act is sixty pages long and contains some
35,000 words. The original Uniform Act did not place any time
limitations on additions.'
The Pennsylvania version prevents the
developer from exercising this right after the lapse of seven years
2
from the date when the declaration reserving this right is recorded 1
and, as we shall see later, there appears to be no way in which this
limitation can be avoided.'24
2. Number of Units-The declaration for a flexible planned
community must contain a statement of: "(i) the maximum number
of units that may be created within any additional.., real estate
." and, if the boundaries of phases are fixed, also the maximum
number of units that may be created in each such phase.
If the
boundaries of the phases are not fixed, the declaration must specify
the number of units "per specified volume of space" that may be
created "within any portion [of the additional real estate] the
boundaries of which are not fixed...,, 26 This seems to mean that if
the boundaries of the individual phases are not fixed, the unit
120.
121.
122.
123.
124.
125.
126.

Id. § 5206(6)(i).
Id. § 5206(6)(ii).
UNIF. PLANNED CMTy. AcT § 2-105(9), 7B U.L.A. 36 (2000).
68 PA. CONS. STAT. ANN § 5206(2) (West Supp. 2001).
See discussion infra Part V.D.
Id. § 5206(7)(i).
Id. § 5206(7)(iii).
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density will have to be allocated evenly across all of the additional
real estate. That conclusion is by no means clear, however. The
Act does not use the word "phase." It uses the word "portion." In
theory, therefore, one could divide all of the additional real estate
into density "portions" and, at the same time, give no assurances
that the boundaries of those portions will coincide with the
"portions" that will be sliced off when the additions are made.
3. Residential vs. Commercial- Where the Act requires that
the declaration provide the number of units that may be created in
the additional real estate,'27 the Act also requires that the
declaration provide "how many of those units will be restricted
exclusively to residential use..'. If commercial uses are planned in
a residential planned community, I see few reasons for making
them into units. It is true that the association may want to assess
the commercial space, to the extent that owners of commercial
units are using roads that are common elements and have not been
dedicated to the public. It is not clear, however, that commercial
space is precluded from covenanting to pay for the use of the roads
unless it becomes a unit under the Act. While the Act defines a
planned community as "real estate with respect to which a person
by virtue of ownership of an interest in any portion of the real
estate is obligated... to pay [assessments for the maintenance of]
any part of the real estate other than the portion or interest owned
solely by that person," the Act does not have a provision which
expressly states that that person must be a "unit owner" or that that
property must be a "unit." Payments received from non-unit
owners or non-members would not qualify as "exempt function
income" and would be taxable to the association. 9 However, the
association would be entitled to deduct a properly allocable share
of its road maintenance expenses against such income.
If commercial space has to be treated as a unit in order to be
subject to any assessment by the association, a point which is far
from clear under the Act, then the formula for allocation of the
common expense liability to the commercial space located in a
largely residential community becomes a problem. The formula
must work across all of the units and add up to one, if fractions are
used, and to one hundred percent, if percentages are used.' We
will return to the difficulties associated with making the commercial
127.
128.
129.
130.
131.

Id. § 5208(6)(ii).
68 PA. CONS. STAT. ANN § 5206(7)(ii) (West Supp. 2001).
I.R.C. § 528(d)(3) (1976).
I.R.C. § 528(d)(1) (1976).
See supra note 108 and accompanying discussion.
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space into units in a moment. For the present, it is sufficient to note
that difficulties exist (not the least of which is that unit owners are
members of the association who must be allocated a vote and are
entitled to enjoyment of all of the common elements), suggesting
that it is not desirable for the developer to contemplate bringing the
commercial space into the planned community as a unit.
The Act is not satisfied with requiring that the declaration state
how many of the units will be restricted exclusively to residential
use. It also provides that "if any of the units that may be created
within the additional real estate.., are not restricted exclusively to
residential use" then the declaration must contain a statement,
"with respect to each portion of the additional real estate"
(emphasis added) providing "the maximum percentage of the real
estate areas and the maximum areas of all units that may be created
therein that are not restricted to residential use."
4. Compatibility of Architectural Style-The declaration for a
flexible planned community must state the extent to which "any
buildings and units that may be erected upon each portion of the
additional.., real estate will be compatible with the other buildings
and units in the planned community in terms of architectural style,
quality of construction, principal materials employed in construc'
tion and size."132
The Act permits the developer to state that "no
assurances are made in those regards" but, from a marketing point
of view, most developers may want to say something along those
lines. As discussed further below, because these statements are
about "buildings" as well as "units," it is important, from the
developer's point of view, to make clear that the statements apply
only if the additions are made.
Although section 5206 of the Act requires other "statements"
to be made in the declaration for a flexible planned community
(adding still more to the heavy paperwork burden and giving little
improvement in the quality of the development itself), the least
helpful statements in this regard are the statements required to be
made about common areas and facilities in future phases of the
development.
5. Common Areas and Facilities-We have said earlier that
the most important question from the point of view of the
consumer, who has bought into the first or an early phase of the
development, is whether the residential units that may be added to
the project will be using the existing common areas and facilities, or
whether they will have their own common areas and facilities.
132.

68 PA. CONS. STAT. ANN § 5206(8) (West Supp. 2001).
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Also, if they are going to be using the existing facilities, they will
want to know not only how many units there will be but also the
size of the units and whether they will be rental or ownership units.
Considering the amount of confusing and largely useless
information the drafters have required the developer to provide, it
is nothing short of amazing that the Act does not require any
"statements" concerning these matters.
Section 5206(11) requires a "general description of all...
limited common elements that may be made or created upon or
within each portion of the additional ... real estate or a statement
that no assurances are made in that regard." (Emphasis added).
Section 5206(13) requires "a statement that any limited
common elements created within any ... additional real estate will
be of the same general types and sizes as those within other parts of
the planned community.., or a statement that no assurances are
made in that regard." (Emphasis added).
Section 5206(14) requires "a statement that the proportion of
limited common elements to units created within.., additional real
estate will be approximately equal to the proportion existing within
other parts of the planned community.., or a statement that no
assurances are made in that regard." (Emphasis added).
Why does the home purchaser in the early phases of the
project need to know whether any assurances exist concerning
limited common elements in future phases? Limited common
elements are assigned for exclusive use by particular units. If
adequate common facilities exist in the earlier phase of the project,
the consumer who buys in those phases needs to know whether
similar and adequate facilities will be provided in future phases.
The consumer wants to be certain that the residents of any future
phases do not descend on the facilities in his or her part of the
project and render them inadequate. If all of the facilities created
in the early phases are general common elements, a statement that
there are no assurances that there will be any limited common
elements in future phases is not only beside the point, it is also
affirmatively misleading. A statement that the limited common
elements in the future phases will be of the same type and size as
those in the early phases, or a statement that the proportion of the
limited common elements to the units in future phases will be the
same as in the early phases, is simply inane, as is the statement that
''no assurances are given" concerning this issue.
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Warning: The Above Required Statements May Apply to the
Additional Real Estate Even if the Additions are Not Made

So far, we have assumed that all of the required "statements"
concerning the additional real estate become operative only if the
developer in fact seeks to make the addition. In other words, we
have assumed that they apply only if the additional real estate is
brought within the association created in the first phase. If the
additional real estate is developed under a separate association, or
without any association, these statements do not bind the developer
in the development of that additional ground.
Is this assumption true? Statements concerning the number of
units and whether the units will be residential or commercial are
arguably applicable only if the additional real estate is developed
into units. The definition of "unit" tells us that a "unit" must be
part of the planned community.133 As we have suggested earlier, the
"planned community" under the Act is the area of land subjected to
'1'
the declaration and does not include the "additional real estate."
However, some of the required "statements" are not about the
"units" but about the "additional real estate." For example, one of
the required statements concerning the additional real estate is a
statement of "the maximum percentage of the real estate areas
[located with the additional real estate] ...that are not restricted
exclusively to residential use." Since this statement is about the
"additional real estate" and the Act defines "additional real estate"
as "real estate which may be added to the planned community"(emphasis added), the statement appears to continue to apply
even if the real estate in question is not added.
The drafters of the Act did not leave this matter in any doubt.
Section 5206 (15) requires the declaration to contain "a statement
of the extent to which any assurances made in the declaration
regarding additional... real estate under paragraphs (6) through
(14) apply if any additional real estate is not added to... the
planned community." For this reason, it is imperative from the
developer's point of view to be perfectly clear at the beginning or
the end of all the required "statements" in the declaration, and in
the public offering statement, that no assurances exist that the
additions will in fact be made and, more importantly, if the

133. Id. § 5103 (defining "UNIT" as a "physical portion of the planned
community. ..").
134. Id. § 5103 (defining "ADDITIONAL REAL ESTATE" as "real estate that may
be added to a planned community.").
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additions are not made, that none of the assurances contained in
the statements will apply to the areas that are not added.
D.

The Seven Year Limitation on Additions

It is important to reiterate here that the additions which
concerned us when we drafted the Homes Association Handbook,
and the additions which the Act addresses, are additions that bring
additional units in as members of the association'35 created in the
first phase. Similarly, the Handbook and the Act address additions
within a master association governing several phases, which bring in
members entitled to share common areas and facilities and obligated
to contribute to their maintenance. If the phases are each organized
under a separate association and all facilities that are shared
between the phases, such as connecting streets, are dedicated to and
operated by the public authorities, the several phases may be
additions to each other in the sense that they constitute one
community; however, they are not additions of the type that are of
concern or are dealt with in the Act or in the Handbook. Assuming
that the developer does not run into trouble with the local zoning
and planning authorities who, of course, may be responding to the
residents in the early phases of the project, nothing stops the
developer from making additions to the existing project so long as
the developer does not force the residents under the umbrella of a
single association to share and pay for association-owned common
areas and facilities.
As we have seen, the drafters of the Act failed to focus on the
fact that the ability of the developer to increase or decrease the
enjoyment and the expense of the privately owned common areas
and facilities justifies imposing additional limitations upon the
developer's right to add additional properties to his project, beyond
those that are already imposed by local zoning and planning
measures. If the drafters had focused on this fact, they would not
have imposed a seven-year limitation on additions.
A developer should be permitted to make an addition after ten
years so long as the addition does not depart from the understanding that the earlier purchasers had when they purchased their
units. The seven-year limitation does not permit a new town scale

135. If the overall organization is a trust, as it is in Chesterbrook (near Valley
Forge, Pennsylvania), the lot owners or unit owners would not be members; rather,
they would be beneficiaries subject to assessment by the trustees. However, the
trust would still be a planned community under the Act and, if villages in
Chesterbrook were added to the trust, these would be additions subject to the Act.
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project, such as Chesterbrook near Valley Forge, Pennsylvania, to
be built in Pennsylvania today. The seven-year limitation not only
precludes additions within the same association, it precludes the
creation of several satellite villages under one central master
• .• 136
association.16

VI. Conclusion
Planned Communities have enough problems to discourage
them:

restrictive local zoning; complicated and protracted local

approval procedures that vest much more discretion in local
authorities than is allowed to be exercised in the approval of
conventional subdivision development; and capital expenditures on

site planning and site improvements, which are much heavier and
come much earlier in the development process than in conventional
subdivision development. They do not need the added discouragement of a convoluted disclosure law such as the Pennsylvania
Planned Communities Act.
The Pennsylvania legislature should pass a simple law. The
law should deal directly with abusive arrangements by prohibiting

them or by denying effectiveness to certain contracts and covenants, which take advantage of the housing consumer.137

In my

opinion, fifty-page documents, which contain masses of disclosures,
do nothing for the housing consumer. If I am wrong on this point

and the confessions approach is the wave of the future, the Act is
still impossible to follow in practice because its drafters tried to

cram homes association developments into a statute that was
essentially developed for units stacked on top of each other. As a
136. Id. § 5206(2). Retention by the declarant of the right to merge several
associations is similarly limited to seven years after the first declaration is
recorded. Id. § 5205(14)(ii). As we have seen, the Act attempts to control abuses
which might arise if developers were given an unfettered right to bring additional
real estate within the original association by classifying a project in which such a
right is retained as a "flexible planned community" and by requiring, with respect
to such projects, the above described additional "statements" in the declaration.
Id. § 5206. Strangely enough, neither the retention of the right to merge several
associations nor the retention of the right to subject several associations to a
master association causes the project to be classified as a "flexible planned
community." See § 5103. However, section 5205(14) requires the developer, who
retains the right to merge several associations, to provide all of the same
statements to the residents of each association as are required for a flexible
planned community under section 5206. Inexplicably (and assuming, of course,
that the extra statements make sense in the first place, which I have argued that
they do not), no similar requirement is imposed by section 5205(13) for projects in
which the right to subject several associations to a master associations is retained.
137. An example of such a statute is FLA. STAT. ANN. § 720.301-720.312 (West
2000).
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result, the Act's model does not fit developments that are
composed of homes, which sit on their own lots, and it does not fit
rental housing, which may be included in such developments.
There is a constant tension within the Act between the idea that a
unit cannot exist until completed and the fact that, in a planned
community, the lot is the typical unit and lots can exist long before
the buildings are built.

